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IN THE 


United States Court of Appeals 

for the District of Columbia. 


April Term, 1942. 


No. 8132. 


J. R. BEATON COMPANY, INC., a corporation,] 

Appellant, 

vs. 

MAY BERBERICH, JOSEPH A. BERBERICH, MA&Y 
CATHERINE LINDENEAU, Appellees . 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

, 

\ ! 

The District Court had jurisdiction under Sections ll-$06 
and 11-325 and this Court has jurisdiction under Section 
17-101 of the District of Columbia Code, 1940 Edition, ifhe 
complaint was a so-called “Judgment Creditors Bill” for 
discovery and to set aside fraudulent conveyances. (Appel¬ 
lant’s App. 1-14.) 
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Statement of the Case. 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia, among 
other things, dismissing the appellant's bill of complaint, 
at the close of appellant's endence, the Court having ruled 
that the appellant’s evidence did not make out a prima 
fade case. (Appellant’s App. 25 and 88.) 

Parties. 

Appellant is a judgment creditor of the appellee, Joseph 
A. Berberich. (Appellant’s App. 2, 16 and 32.) Appel¬ 
lee, May Berberich, is a sister and appellee, Mary Catherine 
Lindeneau, a daughter of the judgment debtor, appellee 
Joseph A. Berberich, and they are the persons to whom 
the fraudulent conveyances were made. (Appellant’s App. 
2 and 32.) 

The Complaint. 

By its complaint, appellant sought to reach three specific 
assets of the judgment debtor, appellee Joseph A. Ber¬ 
berich, or so much thereof as is necessary to satisfy ap¬ 
pellant's judgment. These assets were: (1) the real estate 
known as 1801 Kenyon Street, Northwest, District of Co¬ 
lumbia, (Appellant’s App. 3-5), (2) the rents from twelve 
pieces of real estate described in paragraph 7 of the com¬ 
plaint, in which the appellee Joseph A. Berberich has an 
estate by courtesy (Appellant’s App. 5-8), and (3) part 
of his distributive share of the estate of his father, Robert 
Berberich, which part amounted to about $3,000.00 cash. 
(Appellant’s App. 8-10 and 85.) 






The Evidence. 


So much of the evidence is pertinent in connection wifh 
our argument that we have set it forth there in some detail 
rather than in this statement. Briefly, the evidence showed 
that all the judgment debtor’s property discovered by the 
appellant, namely, the three above-mentioned assets, foui)d 
its way into the hands of his daughter, appellee Maijy 
Catherine Lindeneau. The real estate at 1801 Kenyan 
Street, Northwest, first passed through the name of hts 
sister, appellee May Berberich, and was transferred by her 
to his daughter without consideration. The transfers of 
this property were admitted. (Appellant’s App. 14 and 
Tr. 16, 24 and 30.) The transfers of the rents from the 
twelve pieces of real estate described in paragraph 7 <|>f 
the complaint, in which the judgment debtor has an estate 
by curtesy, were shown by the records of the real estaje 
agents who collected the rent, bank records and testimony 
of the agents, judgment debtor, and another of his daugh¬ 
ters. Rose Duckett. (Appellant’s App. 43-87.) The trans¬ 
fer of $2,998.00 cash of the judgment debtor’s distributive 
share of the estate of his father was proved by the testi¬ 
mony of Scott M. Birdsong, an employee of Washington 
Permanent Building Association, the Association’s records 
and the testimony of the judgment debtor. (Appellants 
App. 41-43 and 85.) 


It was admitted that at the times of the transfers of 
these assets, the judgment debtor was in financial dif¬ 
ficulties and had no other assets. (Appellant’s App. 32.) 
The answers of the appellees May Berberich and Mary 
Catherine Lindeneau show they knew, at the times of the 
transfers of the financial difficulties of the judgment debtoit. 
(Tr. 16 and 30.) 
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There was no evidence to show that the transfers were 
for a consideration, other than the testimony of the judg¬ 
ment debtor that the sum of $2,498.00 from his distributive 
share of his father's estate was paid to his daughter for 
monies advanced by her for the treatment of one of his 
sons who went to New Mexico for his health, and that 
$500.00 of his distributive share of that estate transferred 
to his sister, appellee May Berberich, was for monies ad¬ 
vanced bv her in connection with the illness of another 
* 

son. (Appellant’s App. 85.) This testimony of the judg¬ 
ment debtor was not supported by any evidence to show 
when or in what amounts his daughter and sister made 
advances for the illnesses of the two sons, and he testified 
that he did not have any records showing the amounts 
advanced by his daughter or his sister, that he did not 
remember when they were advanced, and that he did not 
receive any kind of a receipt or release from either his 
daughter or his sister. (Appellant’s App. 85-86.) Appel¬ 
lees May Berberich, Mary Catherine Lindeneau did not 
testifv. 

A review of the written records introduced in evidence, 
which have been set forth in condensed form in the state¬ 
ment of evidence, will disclose that the judgment debtor 
received substantial !>enefits from these assets after the 
transfers of them to his sister and daughter. (Appellant’s 
App. 31-87.) 


The Court’s Rulings. 

Before resting appellant's case, counsel for appellant 
submitted to the Court a list of the documentary proof 
that he had offered and the Court had received in evidence. 
Appellant had not offered and there had not been received 
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in evidence certain tax deeds and the record in another 
equity case in which appellant had been named a party de¬ 
fendant but had not been served with process and had hot 
answered, but the Trial Court stated that he had examined 
the tax deeds and the record in the other equity case £^nd 
“the Court would consider them anyway.” Counsel for 
appellant objected on the grounds that the documents in 
question had not been offered in evidence by appellant; 
that the statements made in the equity case were not bidd¬ 
ing on appellant and were not competent evidence, and 
appellant’s rights could not be prejudiced by anything 
stated in pleadings filed by other parties to the equity pro¬ 
ceedings in which appellant had never been served with 
process. (Appellant’s App. 87.) The record in the equity 
case and the tax deeds are in the statement of evidence. 
(Appellant’s App. 87 and Tr. 94 and 114.) 


Thereupon, appellant rested its case and counsel for 
appellees made a motion to dismiss the action and the 
Court granted the motion over the objection of counsel fbr 
appellant on the grounds that appellant’s evidence made 
out a prime facia case; that the Court’s ruling was made 
on evidence not offered by appellant; that the evidence cif 
the transactions between the appellees was replete with 
badges of fraud, which had been called to the attention 
of the Court; that the judgment debtor could not have been 
divested of his estate by curtesy in the twelve properties 
described in paragraph 7 of the complaint, except by deed 
or judicial decree, and there had been no deed or judicial 
decree; that the evidence did not show waste on the part 
of the life tenant, the judgment debtor; that the tax deeds 
did not divest him of his estate by courtesy; that the tax 
deeds did not create in the remainderman, appellee Mary 
Catherine Lindeneau, any greater estate than she already 
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had, and her acquisition of the tax deeds should be con¬ 
strued as nothing more than her method of paying the 
taxes; that if the tax deeds divested the judgment debtor 
of his estate by courtesy, they also divested the other re¬ 
maindermen of their remainder interest; that the tax deeds 
had been acquired in part with rents received by the ap¬ 
pellee Mary Catherine Lindeneau and for other reasons 
which had appeared in the argument of counsel for appel¬ 
lant in opposition to the motion to dismiss. (Appellant’s 
App. 88.) 


Thereafter, the Court entered findings of fact, conclu¬ 
sions of law and a final judgment. (Appellant’s App. 
15-28.) 

Appellant objected to the Court’s findings, conclusions 
of law and final judgment, among others, on the grounds 
that the evidence did not support the findings and they 
were erroneous in other respects. (Appellant's App. 25, 
and 28.) Appellant also filed a motion for a new trial and 
to amend the findings of fact and conclusions of law, which 
motion was overruled. (Appellant’s App. 28-30.) 

. 

Statute Involved. 

Section 12-401 of the District of Columbia Code, 1940 
Edition, provides as follows: 

“Every conveyance or assignment, in writing or oth¬ 
erwise, of any estate or interest in lands or rents and 
profits issuing from the same, or in goods or things in 
action, and every charge upon the same, and every bond 
or other evidence of debt given, or judgment or decree 
suffered, with the intent to hinder, delay, or defraud 
creditors or other persons having just claims or de¬ 
mands of their lawful suits, damages, or demands, 
shall be void as against the persons so hindered, de¬ 
layed, or defrauded: Provided, That nothing herein 




shall be construed to affect or impair the title of a 
purchaser for a valuable consideration, unless it shall 
appear that such purchaser had previous notice oif the 
fraudulent intent of his immediate grantor, or off the 
fraud rendering void the title of such grantor: Pro¬ 
vided further, That the question of fraudulent intent 
shall be deemed a question of fact and not of law.” 

Statement of Points. I 

i 

1— Appellant’s evidence made out a prima facie casje. 

2— The Court’s findings, conclusions of law and judg¬ 
ment were based on evidence not offered by appellant] and 
not competent. 

I 

i 

3— Appellee Joseph A. Berberich could not be divested of 
his estate by curtesy, except by deed or judicial decree. | 

4 — The tax deeds did not divest appellee Joseph A. Berbe¬ 
rich of his estate by curtesy and such deeds did not crbate 
in appellee Mary Catherine Lindeneau any greater estate 
than she already had as one of the remaindermen. 

5— The evidence did not show waste on the part of | the 
life tenant, appellee Joseph A. Berberich. 

6— The evidence does not support the findings of fact Jand 
they as well as the conclusions of law and judgment are 
improper in other respects. 

Summary of Argument. 

i 

1—Appellant proved a prima facie case. A reading of 
the evidence will disclose that every allegation of the cpm- 
plaint was proved by an abundance cf credible evidence. 
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The Trial Court did not find that any part of the evidence 
was unworthy of belief. 

In this class of cases, there are three main issues, (1) 
the debtor’s fraudulent intent, (2) payment of a valuable 
consideration by the transferee, and (3) the transferee’s 
knowledge of the debtor’s fraudulent intent. As to the 
first issue, the burden of proof was on the appellant, as to 
the second issue, it was on the appellees, and as to the third, 
it was on the appellant. These are the issues created by the 
applicable statute. Proof of the judgment debtor’s fraudu¬ 
lent intent makes out a prirna facia case. The transferee’s 
knowledge of the debtor’s fraudulent intent does not be¬ 
come an issue until the transferee has proved payment of 
a valuable consideration. 

Appellant proved the fraudulent intent of the judgment 
debtor, appellee Joseph A. Berberich, by many facts and 
circumstances shown in the evidence. The evidence of the 
transactions between the judgment debtor, his sister and 
daughter is replete with badges of fraud, familiar in this 
class of cases. In our argument, we have pointed out many 
of these badges of fraud. A reading of the record will 
leave no doubt in the Court’s mind as to the fraudulent in¬ 
tent on the part of the judgment debtor. 

The evidence is reviewed in our argument. The evidence 
not only proved the judgment debtor’s fraudulent intent, 
but went further and showed knowledge on the part of the 
appellees, May Berberich and Mary Catherine Lindeneau, 
of the judgment debtor’s fraudulent intent. In fact, it 
showed they actively participated in the fraud. The evi¬ 
dence on both these issues, i. e., the debtor’s fraudulent in¬ 
tent and the transferees* knowledge thereof, was so con- 
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elusive that it would have entitled appellant to a judgment 
even if the appellees had been required by the Trial Court 
to put in their evidence and they had proved payment of a 
valuable consideration, because payment of a valuable con¬ 
sideration is not a defense if the transferees had knowledl 
of the fraudulent intent of the judgment debtor. 


ge 


The transactions between the judgment debtor, his sister 
and daughter, which occurred while he was in financial dif¬ 
ficulties, should be viewed with grave suspicions and closely 
scrutinized. The transfer of the Kenyon Street property 
and the tax sales of the twelve properties in which the judg¬ 
ment debtor had an estate by curtesy were made to appear 
as involuntary transfers, but the evidence shows that th^y 
were, in fact, voluntary transfers and that the judgment 
debtor received the benefits of the properties after tjie 
transfers. In other words, the transfers were involuntary 
only in form and there was a reservation of benefits to t^ie 
judgment debtor. The transfers w*ere involuntary in form 
because that was the only way the transfers could have 
been made, the properties being subject to judgment liens 
at the time the transfers occurred. 

The natural and probable consequences of the transac¬ 
tions between the judgment debtor, his sister and daughter 
was to, and they did, hinder, delay and defraud appellant, 
and the judgment debtor must be held to have so intended, 
within the meaning of Section 12-401 of the District pf 
Columbia Code, 1940 Edition. 1 

The Trial Court erred in dismissing the action at thje 
close of appellant’s evidence. 


2—The Trial Court erred in basing its findings of fac^, 
conclusions of law and judgment, in part, on tax deeds froln 
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the District of Columbia to appellee Mary Catherine Linden- 
eau, and on the record in another equity case in which ap¬ 
pellant was named as a defendant but never served with 
process. These documents were not offered in evidence 
and were not a part of appellant’s evidence. The record in 
the equity case was not even competent evidence against 
appellant. Counsel for appellant objected on these grounds, 
but the Court stated that, “the Court would consider them 
any wav”. 

3— The Court ruled that the judgment debtor’s estate 
by curtesy, which was subject to judgment liens of more 
than $50,000.00, was forfeited to the remaindermen and the 
judgment debtor divested thereof, although there had been 
no deed or judicial decree between the parties. We contend 
that a vested estate by curtesy cannot be terminated during 
the life of the life tenant, except by deed or judicial decree. 
We further contend that the judgment liens against the life 
estate could not be cut off simply by acts between the life 
tenant and remaindermen. 

4— The tax deeds from the District of Columbia to appel¬ 
lee Mary Catherine Lindeneau were a fraud on the judg¬ 
ment debtor’s creditors. In form, they were involuntary 
transfers, but in fact, they were voluntary transfers. The 
deeds were issued in 1935 and 1936, at which time, the evi¬ 
dence shows, the judgment debtor was receiving the rents 
from the properties. The evidence also shows that the tax 
deeds were purchased, in part, if not entirely, with rents 
from the properties. In other words, the judgment debtor 
allowed the taxes to go unpaid and then allowed his rents 
to be used to purchase the tax titles in the name of his 
daughter. This was a fraud on his creditors. Moreover, 
the evidence shows that after the deeds were issued, the 
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judgment debtor continued to receive the rents from the 
properties. This is a badge of fraud and proved that thet-e 
was either an expressed or implied reservation of benefits 
to the judgment debtor. The tax deeds have never been 
recorded. This is another badge of fraud. 

One of the properties is not even covered by the tax deecfs. 
Nevertheless, the Trial Court ruled that the tax deeds <)i- 
vested the judgment debtor of his life estate in all the prop¬ 
erties. 

Even if the appellee Mary Catherine Lindeneau had pur¬ 
chased the tax deeds with her own money, such deeds would 
not have divested the judgment debtor of his life estate or 
created any greater estate than she already had as one of 
the remaindermen. Her purchase of the tax deeds should 
be construed as nothing more than her method of paying 
taxes on property in which she had an estate. 

The Court’s ruling that the tax deeds divested the judg¬ 
ment debtor of his life estate cannot be reconciled with its 
ruling that the tax deeds did not divest the other remainder¬ 
men of their estate in the properties. 

5— The evidence did not prove waste on the part of the 
life tenant, appellee Joseph A. Berberich. Moreover, we 
contend that, if there had been waste, the remaindermen 
could not have asserted a forfeiture simply by stating thjat 
the life tenant was through and that they were taking ov^r 
the properties, particularly in view of the fact that the liie 
estate was subject to judgment liens in favor of third par¬ 
ties. 

6— The findings of fact do not contain findings on tjie 
fundamental issues of the case, i. e., (1) intent, (2) consi 
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eration, and (3) knowledge. Instead, it contains much ir¬ 
relevant and immaterial matter. In our argument, we have 
reviewed the findings and evidence and have shown that 
many statements in the findings are not supported by the 
evidence and that some of the essential facts shown by the 
evidence are omitted from the findings. 

The conclusions of law and judgment contain matters 
upon which the Court could not have ruled and upon which 
the Court did not rule in its disposition of the motion to 
dismiss at the close of the appellant’s evidence. They fail 
to include the Court’s conclusion that the appellant’s evi¬ 
dence failed to make out a prima facie case. The judgment 
not only dismisses the action, but adjudicates matters that 
were not before the Court. 

ARGUMENT. 

1. Appellant’s evidence made out a prima fade case. 

The Trial Court did not find that appellant’s evidence was 
unworthy of belief, in whole or in part. In fact, such a 
finding would scarcely have been possible in view of the 
nature of appellant’s evidence, which consisted almost en¬ 
tirely of the records of disinterested third persons kept in 
the ordinary course of their businesses. In the absence of 
such a finding, or even the possibility of such a finding, it 
is almost inconceivable how* any court could have reached 
the conclusion that appellant’s evidence did not make out a 
prima facie case and was not sufficient to put the appellees 
to their proof. The evidence of the transactions between 
the appellees is replete with badges of fraud, which were 
called to the attention of the Trial Court. Moreover, an 
examination of the evidence will disclose that it proved 
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every allegation of the complaint, which was filed befor^ the 
new rules became effective and stated the cause of acpon 
in great detail. 

The transactions involved were between the judgment 
debtor, his sister and daughter. This Court ruled in Evans 
vs. Bell, 49 App. D. C. 238 that such transactions are vie wed 
by the law with grave suspicions and require close scrutiny 
at the hands of a court of equity. The judgment debtorj his 
sister and daughter were living in the same house. He ivvas 
in financial difficulties and they knew about his finanjeial 
difficulties. (Appellant’s App. 82.) 

With respect to his financial difficulties, the evidence 
showed that at the time the transactions occurred, appellee 
Joseph A. Berberich had judgments against him totaling 
more than $50,000.00. (Appellant’s App. 32 and 34.) These 
judgment constituted* liens against his interests, whether 
legal or equitable, in any real estate in the District of 
Columbia. Any personal property that he owned or had 
an interest in was subject to attachment on these judgments. 

On December 14, 1931, while the appellee Joseph A. ijer- 

berieh was indebted to appellant, the first transaction! in 

question occurred. On that date, he, as one of the executjors 

of his father’s estate, transferred and assigned $9,19/[.14 

to his Mother, who on the next day transferred and assigned 

the same amount to the appellee May Berberich. His 

brother, Robert J. Berberich, was co-executor of tfeir 

father’s estate. (Appellant’s App. 32, 33 and 41.) At that 

time, he and his brother were both in financial difficulties. 

His brother and their firm, Robert Berberich and Sons, ijic., 

had both gone into bankruptcy. (Appellant’s App. 84-$5.) 

Thev had an undivided interest in the fund in the father’s 
♦ 
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estate, subject to the life estate of the Mother. (Appellant’s 
App. 32-33.) Their father had died on November 15, 1918. 
The fund in question was on deposit in a building associa¬ 
tion in the father’s name, at the time of his death, and re¬ 
mained in his name until its transfer on December 14,1931. 
(Appellant’s App. 33 and 41.) It was subject to the order 
of his executors, but from November 15, 1918 to December 
14, 1931, there evidently had been no occasion for them to 
disturb the fund. However, on the latter date, they were 
both in financial difficulties. The brother and their firm 
were in bankruptcy. In his Schedule of Assets in bank¬ 
ruptcy, the brother had not listed his interest in the father’s 
estate as one of his assets. (Appellant’s App. 34.) That, we 
submit, is a possible reason why the transfer on December 
14, 1931 was made by the appellee Joseph A. Berberich, 
onlv, as one of the executors of the father’s estate. IIow- 
ever, the necessity for the transfer and concealment of their 
interest in this fund was just as urgent to the appellee 
Joseph A. Berberich as it was to his brother at that time, 
because he, too, was in serious financial difficulties. 

There is no explanation in the evidence as to why the 
transfer was made at that time. The transfer tended to 
conceal from their creditors their interest in the fund, and 
it must be inferred from the evidence, in the absence of 
any explanation, that they so intended. There was nothing 
in the father’s will requiring the transfer at that time. (Ap¬ 
pellant’s App. 32-33.) 

When their Mother died on October 18, 1934, appellee 
Joseph A. Berberich and his brother, although executors 
of the father’s estate, did not close out the estate. It was 
closed by their Uncle, Charles F. Rupert. When asked why 
he and his brother did not perform their duties as executors, 
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the judgment debtor answered that it was handled by Mr. 
Rupert because he was older, which was hardly a plausible 
answer in view of the fact that the judgment debtor aiid 
his brother were then well beyond middle-age themselves. 
(Appellant’s App. 85.) 

The judgment debtor testified that his share of bis 
father’s estate did not come into his hands and that it w|as 
paid to his daughter, sister and William J. Walters. (Ap¬ 
pellant’s App. 85.) Although his daughter received $2,- 
4.08.00 and his sister, $500.00, for supposed advances, there 
was no explanation, either verbal or by records, as to when 
they made the advances or how much they advanced aqd 
the judgment debtor testified that he did not remember. 
(Appellant’s App. 85.) How could any court resist the 
conclusion that the judgment debtor intended the natural 
and probable consequence, which was to delay, hinder or 
defraud his creditors in any effort on their part to reaclh 
his interest in this fund, which became distributable to hiijn 
and was distributed to his sister and daughter while he had 
judgments, including appellant’s, of more than $50,000.00 
against him. 

I 

In Breneman v. Ilerdman, 35 App. D. C. 27-33, the Couft 
said: 

“• * * The record conclusively shows that at the 
time he made this conveyance he was harassed by credi¬ 
tors, and that the only property he had in the world 
was the interest which he conveyed to his sister. It 
will appear, in the consideration of the next assignment 
of error, that said conveyance was made upon little of 
no consideration, although purporting to have beeh 
made upon a fairly adequate consideration. It is ap¬ 
parent, therefore, that he was not in good faith pre¬ 
ferring one creditor over others, as he would have th<|> 
right to do. Merillat v. Ilensey, 32 App. D. C. 64. Buf, 
on the contrary, the inevitable consequences flowing 
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from his acts were to hinder, delay, or defraud his 
creditors, within the meaning of sec. 1120 of the Code. 
(31 Stat. at L. 1368, chap. 854.) Barber v. Wilds, 33 
App. D. C. 150.) ” 

With respect to the real estate at 1801 Kenyon Street, 
Northwest, it might be argued that the transfer was not 
voluntary, but when one considers all the facts and cir¬ 
cumstances shown by the evidence, it becomes apparent 
that it was voluntary. Mr. Berberich had owned the prop¬ 
erty for twenty-two years prior to October 10, 1932, when 
the sale under the deed of trust occurred and Appellee May 
Berberich became the supposed purchaser. He had lived 
in the property all that time and was then living in it. (Ap¬ 
pellant's App. 82.) He could not then have made the 
usual voluntary conveyance, because there were two judg¬ 
ment liens against the property. (Appellant’s App. 34.) 
At that time, he was also indebted to appellant. There was 
but one way that he could transfer the property and get 
it beyond the reach of his creditor’s remedies at law, and 
that was to allow a sale to occur under the deed of trust 
which had priority over the judgment liens. That course 
was followed. His sister became the purchaser at the 
sale. There was no evidence to show who furnished the 
purchase money. Mr. Berberich, his sister and daughter 
continued to live in the property until 1935, when his sis¬ 
ter moved out and conveyed it to his # daughter without any 
consideration. His daughter moved out in 1936. He con¬ 
tinued to live there until 1939. He never paid any rent for 
the property. He occupied the property as would have 
any owner. When he moved, the property was rented. He 
admitted that he collected some of the rents. He claimed 
that he collected them for his daughter’s account, but it 
did not appear that he ever accounted to his daughter for 
any part of the rent. There was no explanation by appel- 
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lees as to who collected rents from this property, ifl Mr. 
Berberich did not collect all of them. Appellee Mary Cfath- 
erine Lindeneau was aboard. (Appellant’s App. 80.) tfone 
of the agents who collected rents from the other properties 
involved collected any part of the rents from the Kenyon 
Street property. (Appellant’s App. 43 to 80.) 

In connection with the evidence relating to the cither 
twelve properties involved, it was shown that taxes and 
interest on the Kenyon Street property were paid out of 
the rents from the other properties. (Appellant’s App. 80 
and 83.) This fact tends to prove that the foreclosure 
was voluntary and intended to defraud creditors. Mfhen 
the foreclosure occurred, Mr. Berberich was in receipt of 
a substantial net income from the other properties—suf¬ 
ficient to meet taxes and interest on the Kenyon Street prop¬ 
erty and moderate living expenses. (Appellant’s App. 
44-49.) Substantially every fact shown by the evidence 
in relation to the Kenyon Street property is a familiar 
badge of fraud in this class of cases, particularly his con¬ 
tinued possession after the foreclosure and his exclusive 
possession for three years without payment of rent, his 
collection of rents without showing that he accounted tc his 
daughter for them and the transfer of the property by his 
sister to his daughter without any consideration. It might 
be argued that they were unbusinesslike in these matters 
because they were so closely related, but the answer to 
that is that the foreclosure and purchase by his sister was 
quite a businesslike transaction, if it was genuine. 

The judgment debtor’s fraudulent intent in the trans¬ 
fers relating to his interest in his father’s estate and the 
Kenyon Street property becomes even more apparent 
when considered in the light of the evidence relating to his 
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handling of the twelve properties in which he had an estate 
by curtesy. (Appellant's App. 43-80.) 

In December, 1918, Mr. Berberich’s wife died and there¬ 
upon he acquired an estate by curtesy in the twelve prop¬ 
erties described in paragraph 7 of the complaint. (Appel¬ 
lant’s App. 5, 6, 33, 40, and S6.) Appellant called Charles 
S. Shreve as a witness and he testified that he collected 
rents from three of these properties for Mr. Berberieh from 
December, 1930 until March 16, 1936 when he stopped col¬ 
lecting the rents at the direction of Joseph A. Berberieh. 
His records were produced and received in evidence. His 
ledger sheets showed the rents from these three properties 
amounted to $50.50 per month. They also showed some dis¬ 
bursements for water rent and repairs. His cancelled 
checks were introduced and showed that up to April, 1936, 
the rents were always paid over to Joseph A. Berberieh, 
except on a few occasions. His records also showed that 
on March 23, 1936, he was served with a writ of garnish¬ 
ment on the judgment in this case and shortly thereafter, 
April 4,1936, turned over all rent agreements to Joseph A. 
Berberieh. (Appellant’s App. 43-46.) 

It will be observed from the foregoing that the judgment 
debtor was receiving the rents from these three properties 
at all times until appellant attempted to reach them by writ 
of attachment and garnishment. An interesting contrast 
with this evidence is found in his answer, paragraph 7, (Tr. 
24) wherein he said “that the remainder interest in said 
property seized said property and the income therefrom 
and declared a permanent forfeiture against this defend¬ 
ant during the month of May, 1935, and has continued to 
demand and receive said income since that time.” Another 
significant conflict with his answer is found in his testi- 






mony. He testified that in the Spring of 1936 his son and 
son-in-law came to him and told him that he was thrdugh 
and that they were taking over the properties. (Appellant’s 
App. 81.) Another conflict with his answer and testimony 
appears in an affidavit made and filed by him on April 8, 
1936, in support of a motion to quash garnishment^, in 
which he made oath “that he is the owner of an estatd by 
the curtesy created by virtue of the death of Rose fcer- 
berich, his wife * * (Appellant’s App. 39-40.) Another 
inconsistency was his admission in his testimony that from 
April, 1936 until 193S, he personally called at some of the 
houses sometimes and collected rents and some tenants 
came to Kenyon Street and paid the rent to him. He 
claimed that he collected the rent for his daughter’s ac¬ 
count, but did not attempt to explain how or when he ac¬ 
counted therefor to his daughter who was abroad. (Appel¬ 
lant’s App. 84.) The judgment debtor was the only person 
shown to have collected rent from any of these twelve prop¬ 
erties between August, 1936 and October, 1937, and this Evi¬ 
dence together with all the other facts and circumstances 
shown by the evidence, we submit, is sufficient to create an 
inference, which must stand in the absence of evidence to 
the contrary, that the judgment debtor himself, collected 
all the rents during that period of time and received the 
benefit thereof. 

Even more revealing of the judgment debtor’s fraudulent 
intent is the evidence in relation to the rents from the re¬ 
maining nine of the twelve properties in which he has an 
estate by curtesy. Lawrence J. Mills, a real estate ag|ent 
called as a witness, testified that he commenced to collect 
the rents from these nine properties in November, 1930; 
that at that time he began to pay over the rents to Joseph 
A. Berberich “and continued to do so to August 6, 1936;” 
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(Appellant’s App. 46.) This testimony was significant in 
the light of his cancelled rent remittance checks which 
showed that Joseph A. Berberich actually continued to re¬ 
ceive the rents to August 6, 1936, although the ledger ac¬ 
counts for some of the rents were changed to “Miss Mary 
C. Berberich” (Appellee Mary Catherine Lindeneau) on 
April 25,1935. (Appellant’s App. 46-58.) This witness also 
testified that he dealt with Joseph A. Berberich as the own¬ 
er of the properties and had no transactions whatever with 
Mary C. Berberich, “except that the account was put in her 
name”; that he never saw Mary C. Berberich in his office; 
that Joseph A. Berberich got the rent checks from his of¬ 
fice; that he discontinued collection of the rents after gar¬ 
nishments were served on him; that the account became too 
troublesome and he turned over the account and rent agree¬ 
ments to Joseph A. Berberich. (Appellant’s App. 47.) 

Mr. Mills’ ledger records were offered and received in 
evidence. A detailed analysis of them appears in the state¬ 
ment of evidence. (Appellant’s App. 47-53.) Without re¬ 
stating what appears in the appendix, attention is called to 
the fact that from November, 1930 to April, 1935, the total 
rents from these nine properties ran as high as $311.95 
per month and were collected in the name of and remitted 
to Joseph A. Berberich, and that the rents from these nine 
properties ran about the same after some of the accounts 
were transferred to the name of Mary C. Berberich. 

Mr. Mills’ cancelled rent remittance checks were also of¬ 
fered and received in evidence. A detailed analysis of 
them likewise appears in the statement of evidence. (Ap¬ 
pellant’s App. 53-57.) All checks up to April 10,1935, were 
made to and endorsed by Joseph A. Berberich. It was 
about that time that some of the rent accounts were chans:- 
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ed to the name of Mary C. JBerbericli. Thereafter the papree 
in the checks varies, but substantially all the checks i\ear 
the endorsement of Joseph A. Berberich and show that he 
was the true beneficiary of the rents after the rent accounts 
were changed to his daughter’s name. A study of the ^ay 
these checks were made payable and the endorsements on 
them cannot fail to convince one of the fraudulent intent 
of the judgment debtor. 


The real reason why the rent collections were taken oujt of 
the hands of the agent Shreve in April, 1936, and the ag|ent 
Mills in August, 1936, appears in the statement of evidence. 
Commencing on March 23, 1936, appellant issued a series 
of writs of attachment and garnishment in an attempt to 
reach the rents from these properties (Appellant’s App. 
33-40). The judgment debtor first attempted to defeat the 
appellant by a motion to quash the garnishments on the 
ground that rents from an estate by curtesy are not sub¬ 
ject to attachment. (Appellant’s App. 39-40.) Having 
failed in this attempt, his agent Mills filed suits against pie 
tenants for nonpayment of rent after they had been served 
with writs of garnishment. (Appellant’s App. 46.) pr. 
Berberich then took the rent collections out of the hand^ of 
his agents. Another agent was not employed until Oc¬ 
tober, 1937. As hereinbefore pointed out, the judgment 
debtor was the only person shown to have collected the 
rents during the period from August, 1936 to Oc*tob|er, 
1937. 


The new agent, Henry H. Carter, was called as a witness 
and testified that the rent collections were turned over\to 
him by Joseph A. Berberich in 1937. His cancelled checks 
and ledger records, which were offered and received in evi¬ 
dence, showed that he commenced the collection of rents in 
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October, 1937. He testified that he collected the rents for 
Mr. Berberich’s daughter, Mary C. Berberich, but that he 
bad no dealings with her personally in regard to the prop¬ 
erty, and that Joseph A. Berberich was in his office per¬ 
sonally from time to time about the properties. The analysis 
of his cancelled rent remittance checks, which appears in the 
statement of evidence, shows that some of the cancelled 
checks bear the endorsement of Joseph A. Berberich. (Ap¬ 
pellant’s App. 59-63.) The analysis of his ledger sheets, 
which appears in the statement of evidence, shows that even 
after the rent collections were turned over to him, some 
rents were collected by “J. Berberich” and that from time 
to time, this agent paid over some of the rents in cash 
to “J. Berberich”. (Appellant’s App. 63-71.) These 
ledger sheets in some instances purport to show payment 
of cash to “Mary C. Berberich”, despite the fact that all 
the other evidence in the case showed that Mary C. Berbe¬ 
rich (appellee Mary Catherine Lindeneau) was out of this 
Country at the time the rents were supposedly paid over 
to her in cash, and despite the testimony of the agent that 
ho had no dealings with Mary C. Berberich personally in 
regard to the property. One of the agent’s rent statements 
contained an entry “9/6 to cash M. Berberich $10.” in 
which the “M” was written in bright blue ink over a par- 
tiallv erased “J” and the remainder of the entrv was in 
black ink. (Appellant’s App. 68.) Another entry was as 
follows: “5/28 to check J. Mary Berberich”. (Appellant’s 
App. 70.) 

The rent remittance checks issued by this agent were made 
payable to “Mary C. Berberich”. Many of the checks pur¬ 
ported to bear her endorsement, although she was out of 
the County. (Appellant’s App. 59-63.) In fact, they were 






not the endorsements of “Mary C. Berberich”. Thi^ was 
proved when appellant called Hose Duckett as a witness. 
She was waiting in the witness room as a witness fojr the 
appellees when she was called by the appellant. Sh<j tes¬ 
tified that the endorsements “Mary C. Berberich” on the 
checks were in her (the witness’s) handwriting. She claim¬ 
ed to have had a power of attorney, but she did not prcjduce 
the power of attorney. She also testified that all the rents 
had been deposited in The Riggs National Bank in ah ac¬ 
count in the name of “Rose Duckett”. But the endorse¬ 
ments on Mr. Carter’s rent remittance checks do not 'sup¬ 
port her testimony. The endorsements show that njiany 
oi' the checks were not deposited in the account. However, 
many of Mr. Carter’s rent remittance checks were deposited 
in that bank account, the records of which were offeredland 
received in evidence. The records of the account showed 
that it was in the name of “Dr. Walter F. Berberich ancjl/or 
Mrs. Rose Duckett”. The name of the appellee Mary Cath¬ 
erine Berberich Lindeneau did not appear on any of the 
bank statements. The check stubs for the account show fjhat 
the judgment debtor, Joseph A. Berberich, was the prihei- 
pal beneficiary of the cheeks drawn against the account in 
11)38 and subsequent years. (Appellant’s App. 72-81.) 

The ledger records and cancelled rent remittance checks 
of the agent Carter, his testimony, the testimony of Rbse 
Duckett, and the records of the account in The Riggs Na¬ 
tional Bank, individually and collectively, clearly tendedj to 
prove that subsequent to October, 1937, Joseph A. Berbe¬ 
rich was the true beneficiary of the rents and income fr))m 
these twelve properties and that the manner of handling ihe 
rent collections and disbursements was devised for the pur¬ 
pose of concealing the judgment debtor’s interest in tlho 
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rents and to defeat appellant in its efforts to reach the rents 
in satisfaction of its judgment. 

Although Rose Duckett testified that, from the proceeds 
of the rent, her father’s room and board bill of $40.00 per 
month was paid and he was given an allowance of only $15.- 
00 a month, the check stubs showed that he was receiving 
at least $15.00 a week in addition to his board and room bill 
of $40.00 per month, and in addition to other disbursements 
for his benefit. In fact, the check stubs show that he 
received the benefit of substantially all monies withdrawn 
from the account. (Appellant’s App. 73-80.) 

There are many other facts and circumstances in the evi¬ 
dence that are indicative of an intent to hinder, delay or 
defraud Mr. Berberich’s creditors. If all the facts and 
circumstances shown by the evidence in this case are insuf¬ 
ficient to make out a prima facie, ease, there will be little, if 
any, hope left for creditors hindered, delayed or defrauded 

bv their debtors. 

•> 

Appellant having proved by all the facts and circum¬ 
stances shown by the evidence the intent of the judgment 
debtor to hinder, delay or defraud his creditors, the next 
question in the case would have been to ascertain from the 
evidence whether the appellees May Berberieh and Mary 
Catherine Lindeneau acquired the properties in question 
in good faith. To show that they acquired the properties 
in good faith, the burden was upon them to prove that they 
actually paid a valuable consideration. 

In Morimura vs. Samaha, 25 App. D. C. 189-196, this 
Court said: 

“2. That Haggar Brothers & Daavid Company 
made the sale to Samaha with the intent to defraud 
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their many creditors the jury could have had nd rea¬ 
sonable doubt. The thing for them to ascertain from 
the evidence was whether Samaha made the purchase 
in good faith. To show purchase in good faith the bur¬ 
den \\‘<is upon him to prove that he actually paid the 
consideration named in the contract of sale. In addi¬ 
tion thereto he must have had no previous notice of the 
fraudulent intent of his vendors. Upon this preposi¬ 
tion the presumption was in his favor, and the burden 
developed upon the creditors to show, by evidence di¬ 
rect or circumstantial, that he had such notice. (Jones 
v. Simpson, 116 U. S. 609, 614, 29 L. ed. 742, 744, 6 
Sup. Ct. Rep. 538.)” 

The ruling of this Court in that ease was, in effect, that 
there are three issues in this class of cases, (1) the 
debtor's fraudulent intent, (2) payment of a valuable con¬ 
sideration by the transferee, and (3) the transferee’s 
knowledge of the debtor’s fraudulent intent. As to the 
first issue the burden of proof is on the plaintiff, as to the 
second, it is on the defendant, and as to the third, it is 
on the plaintiff. 

Appellant proved the fraudulent intent of the judgment 
debtor, Joseph A. Berberich, by the facts and circumstances 
shown in the evidence, some of which we have called to the 
Court’s attention. Many of these facts and circumstances 
are familiar badges of fraud in this class of cases. 

Proof of the fraudulent intent of the judgment debtor 
was sufficient to make out a prinia facie case. But the evi¬ 
dence went even further and showed knowledge on the part 
of the appellees May Berberich and Mary Catherine Iin- 
deneau of the judgment debtor’s fraudulent intent. In fact, 
it showed they actively participated in the fraud. 

The appellant’s evidence would have been sufficient to 
entitle appellant to a judgment even if the appellees had 
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been required by the Trial Court to put in their evidence 
and they had proved a valuable consideration, because the 
evidence conclusively proved they had knowledge of the 
fraudulent intent on the part of the judgment debtor. ; 

The natural and probable consequences of the transac¬ 
tions was to, and they did, hinder, delay and defraud ap¬ 
pellant, and the appellees must be held to have so intended, 
within the meaning of Section 12-401 of the District of 
Columbia Code, 1940 Edition. 

In Barber vs. Wilds, 33 App. D. C. 150-155, the Court 
said: 

“The cause having been heard on bill and answers, j 
all averments of fact in the answers, so far as they 
are consistent with the documentary evidence in the 
cause, must be taken as true; but it"by no means fol¬ 
lows that, because the defendants have denied any 
attempt to hinder, delay, or defraud the creditors of 
Barber, the court is precluded from finding such in¬ 
tent from the facts and circumstances surrounding 
the transactions of the parties denying such intent. 

“Section 1120 of the Code (31 Stat. at L. 1368, 
chap. 854) provides ‘that the question of fraudulent 
intent shall be deemed a question of fact, and not of 
law. 7 In Means v. Dowd, 128 U. S. 273, 32 L. ed. 429, 

9 Sup. Ct. Rep. 65, it was held that a similar statute 
in Indiana ‘had not changed the law on the subject, 
and that the court must, in the first instance, deter¬ 
mine upon the legal effect of the written instrument, 
and, if that be to delay creditors, it must be rejected.’ 

“In construing a similar statute the court, in Thom¬ 
son v. Crane, 73 Fed. 327, said: ‘A voluntary deed is 
fraudulent by operation of law where the facts and 
circumstances clearly show that (the rights of) exist¬ 
ing creditors are thereby prejudiced, without regard 
to whether there was any actual or moral fraud in the 
conveyance. 

“To the same effect are: 20 Cyc. Law & Proc. p. 

463; Farrow v. Hayes, 51 Md. 505; Hathaway v. Brown, 


I 
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18 Minn. 414, Gil. 373; Smith v. Conkwright, 28 Minn. 
23, 8 N. W. 876; Cunningham v. Freeborn, 11 Wend. 
241. 


“We conclude, therefore, that Section 1120 was! not 
intended to change, and does not change, the rule that 
parties shall be held to intend the natural and probjable 
consequences of their acts. It follows that, if J the 
inevitable consequences of a conveyance are to hinder, 
delay, or defraud creditors, the court must so hold not¬ 
withstanding the denial of such intent by the parties 
to such conveyance.” 


In that case, the Court cited Lukins v. Aird, 6 Wall* 78, 
18 L. ed. 750, where the Supreme Court said: 

“The law will not permit a debtor in failing circum¬ 
stances to sell his land, convey it by deed, without res¬ 
ervations, and yet secretly reserve to himself the right 
to possess and occupy it for a limited time, for his own 
benefit. Such a transfer may be upon a valuable son- 
sideration, but it lacks the element of good faith; for 
while it professes to be an absolute conveyance ori its 
face, there is a concealed agreement between the oar- 
ties to it, inconsistent with its terms, securing a benefit 
to the grantor, at the expense of those he owes. A 
trust, thus secretly created, whether so intended or not, 
is a fraud on creditors, because it places beyond their 
reach a valuable right,—the right of possession,—|and 
gives to the debtor the beneficial enjoyment of \fhat 
rightfully belongs to his creditors.” 


2. The Court’s findings, conclusions of law and judg¬ 
ment were based on evidence not offered by appellant and 
not competent. 


As shown in the statement of evidence the tax deeds and 
the record in Equity Cause No. 61,456 were not offered in 
evidence by appellant, but the Trial Judge stated that the 
Court had examined them and that “the Court would <km- 
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sider them anyway,” over the objection of counsel for ap¬ 
pellant. (Appellant’s App. S7.) 

The findings of fact, conclusions of law and judgment 
show that they were based in part on the tax deeds and the 
record in the other equity case. (Appellant’s App. 19, 20, 
24 and 27.) That this was error on the part of the Trial 
Court seems so clear as not to require the citation of au¬ 
thorities. The record in the equity case was not even com¬ 
petent evidence and was not admissible against appellant 
for the reasons stated by counsel in support of his objection 
to the Court’s ruling. 

3. Appellee Joseph A. Berberich could not be divested 
of his estate by curtesy, except by deed or judicial decree. 

In the conclusions of law and judgment the Court ruled 
that the judgment debtor’s estate by curtesy in the twelve 
properties was forfeited to his children “as the remainder¬ 
men and reversion interest therein,” by virtue of the failure 
of the judgment debtor, as the life tenant, to pay taxes on 
the property and the giving of tax deeds by the District of 
Columbia and by the failure to repair and properly main¬ 
tain the improvements on the property. (Appellant’s App. 
23, 24, 26 and 27.) In other words, the Court ruled that a 
vested estate by curtesy, which is a freehold estate, can be 
forfeited and the life tenant divested of his estate by the 
acts of the life tenant and the remaindermen without deed 
or judicial decree. The ruling was, in effect, that the judg¬ 
ment liens against the life estate and the right of the judg¬ 
ment creditors to reach the rents from the properties in sat¬ 
isfaction of their judgments were destroyed by the acts of 
the life tenant and the remaindermen and that nothing 
more was required to cut off the rights of the judgment 
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creditors of the life tenant. This ruling was so prepos¬ 
terous that it is indefensible. It was admitted that the 
judgment debtor had a vested life estate and the conclu¬ 
sions of law and judgment refer to it as a vested estate. 

The estate by curtesy was acquired by the judgnjient 
debtor under the provisions of Section 18-215 of the jDis- 
triet of Columbia Code, 1940 Edition. We submit that! the 
judgment debtor could not be divested of the estate during 
his lifetime, except by a deed or judicial decree. Section 
45-101 of the District of Columbia Code, 1940 Edition, pro¬ 
vides as follows: 

“Any interest in or claim to real estate whether 
entitling to present or future possession and enljoy- 
ment, and whether vested or contingent, may be |dis¬ 
posed of by deed or will, and any estate which w()uld 
be good as an executorv devise, may be created by 
deed.” ' | 

Section 12-301 of the District of Columbia Code, 1940 
Edition, provides as follows: 

“Every estate in lands, tenements, or hereditaments 
for a greater term than one year attempted to be 
created by parol, or otherwise than by deed, shall be 
an estate by sufferance.” 

The error in the conclusion of law and judgment of the 
Court on this question seems so obvious as to scarcely re¬ 
quire the citation of authorities. However, there are many 
authorities holding that a freehold estate can be disclaimed 
or forfeited only by deed or in a Court of record. 50 (p. J. 
784; Watson vs. Watson, 13 Conn. 83-86; Hardin vs. W|ans- 
lee, 197 S. W. 1031-1033-1035; Allen vs. Neff, 102 W. Ya. 
230, 135 S. E. 2, 50 A.L.R. 1293-1295; Jackson vs. Divis, 
5 Cowen (N. Y.) 123, 15 Am. Dec. 451-459; High’s Heirs 
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vs. Pancake, 42 W. Va. 602-607; City of New York vs. 
Realty Associates, 256 N. Y. 217-221; Roby vs. Newton, 
121 Ga. 679, 49 S. E. 694, 68 L.K.A. 601; Sbattuck vs. Grogg, 
23 Pick. (Mass.) 88-92; Duvall vs. Waters, 1 Bland (Md.) 
534-537. 

In Waldron vs. Harvey, 54 W. Va. 608-617, it is stated 
that “* * * Title to land cannot pass by admission, when 
statute requires a deed. * * *” 


In Suttle vs. R. F. & P. R. R. Co., 76 Va. 284-286, the 
court said: 

“It has been long settled in this State that the dis¬ 
claimer of a freehold can only be by deed or in a court 

* _ •* 

of record. See the case of Bryan v. Ilyre, etc. 1st 
Rob. R. 101, a conclusive authority on this subject. 

• • • >> 


It was a monstrous ruling on the part of the Trial Court 
that the rights of the appellant and other judgment credi¬ 
tors of Joseph A. Berbericli could be defeated simply by 
the testimony of the judgment debtor “that in the Spring 
of 1936 his son and son-in-law came to him and told him 
that he was through and that they were taking over the 
said properties’’, particularly so when the evidence proved 
that they did not do what he testified they told him they 
were going to do. (Appellant’s App. 81.) As heretofore 
pointed out, the evidence showed that the judgment debtor 
continued thereafter to be the principal, if not the only, 
beneficiary of the rents. It was he who placed the rent col¬ 
lections in the hands of the agent Carter in October, 1937, 
more than a year after the supposed assertion of a forfei¬ 
ture of his estate in the properties. 
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4. The tax deeds did not divest appellee Joseph A. Ber- 
berich of his estate by curtesy and such deeds did not create 
in appellee Mary Catherine Lindeneau any greater estate 
than she already had as one of the remaindermen. 

The tax deeds appear in the statement of evidence. (Tr. 
94-108.) There were five of them, and they show that none 
of them was ever recorded. This is another badge of 
fraud. The five tax deeds covered lot S30 square 551, 
lot 66 square 357, lot 802 square 471, lot 806 square 512, 
and lot 44 square 482. There was no tax deed covering 
lot 11, also known as lot 835, square 2884, known as prem¬ 
ises 909 Euclid Street, Northwest. The tax deeds to the 
first four mentioned lots were dated March 22, 1935 and 
the tax deed to the last mentioned lot was dated M]ay 1, 
1936. The total amount paid for the five deeds, including 
interest and penalities on the overdue taxes was $1,554.93. 
The tax deeds each and all show on their face that <^t the 
times of the tax sales, the properties were assessed ak fol¬ 
lows: “Bose M. Berberich, Est. of”. They also show that 
at the tax sales, the properties were bid in and purchased 
for the District of Columbia, and that Mary C. Berberich 
(appellee Mary Catherine Lindeneau) made application to 
purchase the properties from the District of Columbia at 
private sale on or about the dates of the deeds. 

It will be observed from the foregoing statement of [facts 
that one of the properties in question was not even covered 
by a tax deed. Nevertheless, the Trial Court ruled that 
because of the tax deeds, the judgment debtor had been 
divested of his estate by curtesy in all the properties. 

Rose Duckett, a daughter of the judgment debtor, tes¬ 
tified that her sister, Mary Catherine Lindeneau, used 


some 
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of the rents with which to purchase the tax deeds. (Appel¬ 
lant’s App. 72.) The deeds were issued in 1935 and 1936, 
at which times the evidence sho-ws the judgment debtor 
was receiving the rents. In other words, she used some of 
the judgment debtor’s funds to purchase the tax deeds. 
This is a badge of fraud and, in fact, was a fraud on the 
appellant and other creditors of Joseph A. Berberich. 
Rose Duckett also testified that her sister borrowed some 
money for that purpose, but she did not remember when, 
how much or from whom the money was borrowed. (Ap¬ 
pellant’s App. 72.) On this evidence, the tax deeds should 
not have been given any weight, even if they had been 
properly before the Court, which they were not, in the 
Court’s consideration of the motion to dismiss at the close 
of appellant’s evidence. 

In Callihan vs. Russell, 66 W. Va. 524, 66 S. E. 695, 26 
L.R.A. (X,S) 1176, the Court said: 

“It would be manifestly inequitable to permit the 
remainderman to become a purchaser at tax sale so as 
to oust the life tenant and thereby frustrate the very 
scheme of the conveyance under which that remain¬ 
derman is entitled. True, it is the duty of the life 
tenant primarily to pay the taxes. Under our law they 
are assessed to him. But, if the taxes, through an 
oversight or delay are not paid by the life tenant and 
the remainderman purchases at tax sale or acquires a 
tax purchase arising from the default, the law pre¬ 
sumes that his act was only a payment of the taxes.” 

In Choteau vs. Jones, 11 Ill. 300-322, the Court said: 

“* * * A purchaser at a tax sale of land, in which he 
has an interest as heir, acquires no additional title. 

# # # J 9 


In Piatt vs. St. Clair’s Heirs, 6 Oh. R. 227-239, the Court 
said: 
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tt * • • It would be strange, indeed, if either a court of 
law or equity should feel compelled to give such effect 
to the culpable omission of the heir to keep down the 
taxes, as to enable him, in consequence, to acquire a 
perfect right to the estate, to the total exclusion of 
those whose rights he was bound to protect. We look 
upon the purchase by the heir for taxes as but his own 
method of paying them. * * •” 

Anybody could have gone to the District Building and 
applied for the tax deeds. Suppose Joseph A. Berberich 
had applied for and obtained the same deeds from the Dis¬ 
trict of Columbia. Would the deeds to him have cut 
off the remaindermen’s interest? We submit that he could 
not have defeated their estate in remainder in that man- j 
ner. Appellee Mary Catherine Lindeneau could not de¬ 
feat his life estate in that manner. 

It is impossible to reconcile the Trial Court’s rulings 
in this regard. The Court ruled that the tax deeds to ap¬ 
pellee Mary Catherine Lindeneau divested appellee Joseph 
A. Berberich of his life estate, but did not disturb the estate 
of her co-remaindermen. (Appellant’s App. 24.)- 

In considering the tax deeds, it should be borne in mind 
that the life estate of the judgment debtor was subject to 
judgment liens of more than $50,000.00. There was no 
prior deed of trust against his life estate in the twelve 
properties as there was in the case of the Kenyon Street 
property, so that the only course open to the judgment 
debtor to hinder, delay or defraud his creditors was for 
him to resort to the device of non-payment of taxes and 
the purchase of tax deeds from the District of Columbia 
in the name of his daughter. 
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5. The evidence did not show waste on the part of the 
life tenant, Joseph A. Berberich. 

With respect to the three properties from which the 
agent Shreve collected the rents, there was not a scintilla 
of evidence of waste. (Appellant’s App. 43-46.) As to 
the nine properties from which the agent Mills collected 
the rents, the only evidence was that “the properties from 
which he collected rents were old and in pretty bad condi¬ 
tion.” (Appellant’s App. 58.) That is a characteristic 
of most old rental property. But this evidence was wholly 
insufficient to prove waste or support the Court’s finding 
(Appellant’s App. 20) that Joseph A. Berberich “com¬ 
mencing about 1931, failed to keep in good repair the var¬ 
ious properties to -which he was entitled to the estate by the 
curtesy” and that the property was physically delapidated. 
On the contrary, the ledger records of the agent Mills show¬ 
ed regular monthly disbursements for repairs. (Appel¬ 
lant’s App. 48-53.) The rental agents’ records proved 
that the properties were rented, income-producing and 
habitable at all times. 

Moreover, even if the evidence had shown w’aste, it 
would not have given the remaindermen the right to as¬ 
sert a forfeiture by applying “self-help” or by simply 
stating that the life tenant was through and that they 
were taking over the properties. (Appellant’s App. 81.) 

In Eliot vs. Lamon, 1 Mac Arthur (D. C.) 647, the Court 
held that the remedy of the remaindermen, where the life 
tenant fails to repair and pay taxes, is by bill in equity to 
compel payment. 
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Under Section 45-1301 of the District of Columbia Code, 
the remaindermen’s remedy was by way of a writ of 
waste. That section provides as follows: 

“A man from henceforth shall have a writ of waste 
in the chancery against him that holdeth by lawj or 
otherwise for term of life, or for term of years, qr a 
woman in dower; and he which shall be attainted of 
waste, shall leese the thing that he hath wasted, find 
moreover shall recompense thrice so much as the waste 
shall be taxed at.” 

In view of the absence of evidence of waste in this case, 
it is idle to have to argue this question. 

i 

6. The evidence does not support the findings of fact 
and they as well as the conclusions of law and judgment are 
improper in other respects. 

In this class of cases, the most essential findings are 
findings with respect to the presence or absence of a valu¬ 
able consideration for the transfers, fraudulent intent or 
absence of it on the part of the judgment debtor and knowl¬ 
edge or lack of knowledge on the part of the transferee 
of the judgment debtor’s fraudulent intent. The TKal 
Court’s findings do not contain any specific findings on these 
fundamental issues. Neither do they contain a finding 
that appellant’s evidence failed to prove a prima f&cie 
case. Instead of containing these essentials, the findings of 
fact contained much irrelevant and immaterial matter and 
are more in the nature of a statement of evidence than find¬ 
ings of fact. Even as a statement of evidence they are in¬ 
accurate and incomplete. (Appellant’s App. 16-22.) 

The conclusions of law and judgment are substantially 
identical in terms. They contain many matters which [the 



Court could not have ruled upon and did not rule upon in 
its disposition of the motion to dismiss at the close of ap¬ 
pellant's evidence. They go far beyond what the Court’s 
ruling was on the motion to dismiss, i. e., appellant’s evi¬ 
dence failed to make out a prima facie case and the action 
should be dismissed. In fact, the conclusions entirely omit 
this conclusion, which was essential to a judgment dismiss¬ 
ing the action. The judgment not only dismisses the action, 
but adjudicates matters that were not before the Court. 

The evidence showed that the transfer of the Kenyon 
Street property from appellee May Berberich to appellee 
Mary Catherine Lindeneau was without any consideration, 
but there was no finding to that effect by the Court. (Ap¬ 
pellant’s App. 16-18.) 

The Court made a finding that after Joseph A Berberich 
moved from the Kenyon Street property, it has been rent¬ 
ed and the rent paid to the account of appellee Mary 
Catherine Lindeneau. (Appellant’s App. 18.) There was 
no evidence to support this finding. 

There was no evidence to support the finding of non- 
pa yment of taxes on the twelve rental properties from 1932 
to 1935, except the recitations in the tax deeds which were 
not properly before the Court. (Appellant’s App. 19 and 
87; Tr. 94 to 108.) 

There was no evidence to support the finding that Joseph 
A. Berberich commencing in 1931 failed to keep the prop¬ 
erties in repair or that the properties were in physical de- 
lapidation, except the testimony of the agent Mills that 
the nine properties from which he collected the rents “were 
old and in pretty bad condition”. (Appellant’s App. 20 




and 58.) There was not a scintilla of evidence to shqw 
that the three properties from which the agent Shreve 
collected rents were not kept in good repair or were |n 
“physical delapidation”. Nevertheless, the Court fouitd 
that he failed to keep in good repair “the various prop¬ 
erties to which he was entitled to the estate by the curtesy.” 
(Appellant’s App. 20.) 

There was no evidence before the Court to support the 
findings in paragraph 5 of the findings of fact. (Appel¬ 
lant’s App. 20 and 87.) 


The evidence does not support the finding that “frojn 
1036 all rentals * * * w^ere deposited in the Riggs Na¬ 
tional Bank to the credit of Mary Catherine Berberich 
(now Lindeneau) and checked out by her until her depar¬ 
ture from Washington. Before leaving Washington, tlje 
said Mary Catherine Berberich (now Lindeneau) executed 
a power of attorney, allowing her brother, Dr. Walter ]jj\ 
Berberich, or her sister, Rose M. Berberich (now Rose M. 
Duckett) to check against the account”. (Appellant’s App. 
20-21.) The endorsements on the cancelled rental checlis 
prove the contrary. (Appellant’s App. 59-63.) Moreover, 
the account was not in the name of Mary Catherine Ber- 
bcrich, but was in the name of “Dr. Walter P. Berberid^i 
and/or Mrs. Rose Duckett”. (Appellant’s App. 72.) No 
power of attorney was produced and it was obvious that 
none was necessary, because the account was not in the 
name of Marv Catherine Berberich. 


The finding that Mr. Berberich received $15.00 per 
month for incidentals from the rents was preposterous i^i 
view of the check stubs introduced in evidence, which show¬ 
ed that he received substantially all the money that w^s 
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withdrawn from the account. (Appellant’s App. 21, and 
73-80.) 

There was a finding that the $2,498.00 paid to appellee 
Mary Catherine Lindeneau and the sum of $500.00 to ap¬ 
pellee May Berberich out of Mr. Berberich’s share of his 
father’s estate was for advances, but there was no find¬ 
ing as to how much w^as advanced or when it was advanced. 
In other words, there was no finding that there were ad¬ 
vances. In fact, there was no evidence that would have sup¬ 
ported such a finding. (Appellant’s App. 22.) 

Conclusion. 

It is respectfully submitted that the judgment should 
be reversed. 


ARTHUR J. HTLLAND, 
DeWITT S. HYDE, 
Attorneys for Appellant. 
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APPENDIX 

Case No. 8132. 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
Foe the District of Columbia. 


Holding an Equity Court. 


J. R. BEATON COMPANY, INC., a 
corporation, 411 Fifth Avenue, New 
York City, 

Plaintiff, 

v. 

MAY BERBERICH, 172S Lamont 
Street, N. W. 

JOSEPH A. BERBERICH, 1801 
Kenyon Street, N. W. 

MARY CATHERINE LINDE- 
NEAU, 1801 Kenyon Street, N. W., 

Defendants. 


Equity No. 66129. 
Filed Dec. 15, 1937. 


BILL OF DISCOVERY AND JUDGMENT 
CREDITOR’S BILL. 


The bill of complaint of J. R. Beaton Company, Inc., 
corporation, respectfully shows to the Court, as follows : 


a 


(1) That the plaintiff, J. R. Beaton Company, Inc., is a 
corporation organized and existing under and by virtue ^>f 
the laws of the State of New York and brings this Mil bf 
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discovery and judgment creditor’s bill on its own behalf as 
a judgment creditor of the defendant, Joseph A. Berberich. 

(2) That the defendant, Joseph A. Berberich, is a citizen 
of the United States, a resident of the District of Columbia, 
and is sued as the judgment debtor of the plaintiff. 

(3) That the defendants, May Berberich and Mary 
Catherine Berberich, are citizens of the United States, 
residents of the District of Columbia, and the sister and 
daughter, respectively, of the defendant, Joseph A. Ber¬ 
berich, and are sued in their own rights as having in their 
names or under their possession and control property be¬ 
longing to the defendant, Joseph A. Berberich. 

(4) That heretofore, to-wit, March 26, 1934, the 
2 plaintiff sued the defendant, Joseph A. Berberich, in 
the Supreme Court of the District of Columbia (now 
known as the District Court of the United States for the 
District of Columbia) said cause being entitled “J. R. 
Beaton Company, Inc., a corporation, plaintiff, v. Joseph 
A. Berberich, defendant,” At Law No. 83836 and on, to-wit, 
April 23, 1934, the plaintiff obtained a judgment therein 
against the defendant, Joseph A. Berberich, in the full 
sum of $2358.19 with interest at the rate of 6% per annum 
from May 23, 1931 and court costs amounting at this time 
to, to-wit, $103.00, suit being filed and said judgment ob¬ 
tained by virtue of two promissory notes, each dated May 
23, 1931, made, executed, and delivered by the said defend¬ 
ant, Joseph A. Berberich, and one Robert J. Berberich, and 
payable to the order of the plaintiff, one being payable 90 
days after date in the amount of $1176.58 with interest at 
6%, and the other payable 120 days after date in the amount 
of $1176.59 with interest at 6%. That thereafter a writ of 
fieri facias was duly issued out of the law side of this Court 





upon the said judgment, and was duly returned by the 
United States Marshal for the District of ColumbiaJ to 
whom it was directed, endorsed “nulla bona,” and the said 
judgment is still in full force and effect, unsatisfied and un¬ 
released of record or otherwise, no part thereof having b^en 
paid or satisfied in any manner whatsoever, except to the 
extent of, to-wit, $270.57 collected on, to-wit, August 6,1036, 
as hereinafter more fully set forth. 


(5) That the said defendant, Joseph A. Berberieh pas 
interests in real estate in the District of Columbia asj is 

hereinafter more fullv set forth, but title to the same, the 

I 

plaintiff is advised and believes and believing avers, is pow 
held in the name of his daughter, Mary Catherine Berbjer- 
ich, as is hereinafter more fully set forth. 


(6) Until, to-wit, the 4th day of November, 1932, and 
while the defendant, Joseph A. Berberieh was indebted to 
the plaintiff and after he made, executed, and delivered to 


the plaintiff the aforementioned promissory notes upon 
which the plaintiff’s aforesaid judgment was <j)b- 
3 tained, the defendant, Joseph A. Berberieh, held tittle 
in his own name to Lot 50 in James Martin’s subdivi¬ 
sion in lots in block No. 19 in Walbridge’s subdivision, 
known as “Ingleside” as per plat of said Martin’s subdivi¬ 
sions recorded in Liber 38 at Folio 153 of the records of 


the Office of the Surveyor of the District of Columbia, sa[id 
block 19 being now designated for purposes of assessment 
and taxation as Square 2599, and being known as premises 
numbered 1801 Kenyon Street, Northwest, subject to a 
deed of trust to Harry L. Rust and George Calvert Bowfe, 
trustees, dated, to-wit, March 15, 1930, recorded in Liber 
6428 at Folio 225 of the land records for the District of 
Columbia, securing Pearl D. Clifford in the sum of $8,000.1)0 
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due 3 years after date with 6% interest, payable semi¬ 
annually, and subject also to two subordinate judgment 
liens, one in favor of The Federal-American National Bank 
and Trust Company of "Washington, District of Columbia, 
in the amount of, to-wit, $33,000.00, and the other in favor 
of The Northern Trust Company, trustee, under the will 
of Henry Strong, deceased, in the amount of, to-wit, $23,- 
198.09. That on, to-wit, the 4th day of November, 1932, 
while the defendant, Joseph A. Berberich, was indebted to 
the plaintiff as aforesaid and after he made, executed, and 
delivered to the plaintiff the aforesaid promissory notes, 
the said trustees, Harry L. Rust and George Calvert Bowie, 
by deed dated the said 4th day of November, 1932, recorded 
in Liber 669S, at Folio 273, one of the land records for the 
District of Columbia, conveyed, assigned and transferred 
all their right, title, and interest in and to the said property 
to the defendant, May Berberich. Said deed recites that the 
said property was sold at public auction on October 10,1932 
to the said May Berberich for the sum of $9,000.00 under 
the terms of the aforesaid deed of trust dated March 15, 
1930 and recorded in Liber 6428 at Folio 225 as aforesaid. 
On the same date, to-wit, November 4, 1932, the defendant, 
May Berberich, made a new deed of trust to the said trus¬ 
tees, Harry L. Rust and George Calvert Bowie, cov- 
4 ering the said property, said deed of trust being 
dated November 4, 1932 and recorded in Liber 6698 
at Folio 275, and securing the said Pearl D. Clifford in the 
sum of $7,000.00 due three years after date with 6% interest, 
payable semi-annually. That thereafter by deed dated, to- 
wit, April 2, 1935, recorded August 26, 1935 in Liber 6918 
at Folio 570, the defendant, May Berberich, conveyed, as¬ 
signed, and transferred to the defendant, Mary Catherine 
Berberich, all her right, title and interest in and to the said 
property and title of the same is now held in the name of 




said defendant, Mary Catherine Berberich. That the said 
deed from the defendant, May Berberich, to the defendant, 
Mary Catherine Berberich, recites a consideration of $10.00. 
The plaintiff is advised and believes, and believing avers 
that the said pretended public auction sale of the said prop¬ 
erty under the said deed of trust, aforesaid, and the said 
transfer to the defendant, May Berberich, pursuant thereto, 
and the said transfer from the defendant, May Berberich, 
to the defendant, Mary Catherine Berberich, were without 
consideration and for the sole purpose of attempting to 
hide and conceal assets of the said defendant, Joseph A. 
Berberich, and of defeating the rights of the plaintiff and 
other creditors, and are a fraudulent attempt to hinder, 
delay and defraud the creditors of the defendant, Joseph 
A. Berberich, including the plaintiff, in the collection of the 
debts justly due and owing from him to them and the plain¬ 
tiff further avers that the said transfers were made with 
full knowledge on the part of the defendants, May Berberich 
and Mary Catherine Berberich, that the defendant, Jos]epli 
A. Berberich, was at the times of the transfers of said prop¬ 
erty indebted in large sums to the plaintiff and others, 'the 
plaintiff further says that at the time of the said pretended 
auction sale and for a long time prior thereto, the said prop¬ 
erty was occupied by the defendant, Joseph A. Berberjch, 
as his home and after the said pretended auction sale he 
continued to occupy and still occupies the same as his 
home. 

5 (7) That the defendant, Joseph A. BerberichJ is 

possessed of an estate of curtesy in the following 
real estate in the District of Columbia, to-wit: 

Lot S02 Square 471 known as premises numbers 641 and 

643 L Street, Southwest 

Lot 830 Square 551 known as premises numbers 16jl9, 

1621, and 1623 Third Street, Nor^h- 
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west, and 1610 and 1612 Reeves 
Court, Northwest 

Lot 66 Square 357 known as premises number 909 W 

Street, Northwest 

Lot 44 Square 482 known as premises number 511 L 

Street, Northwest 

Lot 806 Square 512 known as premises number 419 N 

Street, Northwest 

Lot 11, also known as Lot 835, Square 2884 known as 

premises number 909 Euclid Street, 
Northwest 

by virtue of the fact that he is the surviving husband of his 
wife, Rose M. Berberich, who died on, to-wit, December 24, 
1918, seized in fee simple of the -whole of each and all of the 
said real estate properties except said Lot 11, also known as 
Lot 835, Square 2884 in which he had an undivided one-half 
interest with one John W. Schaefer, and by the further fact 
that she left surviving her, seven children by her marriage 
with the defendant, Joseph A. Berberich. 

(8) That on, to-wit, March 23,1936, and for a long time 
prior thereto the defendant, Joseph A. Berberich, was and 
still is entitled by reason of his estate by curtesy in the said 
real estate properties, to receive and was receiving the 
rents, issues, and profits therefrom and at the said time and 
for a long time prior thereto one Lawrence J. Mills and one 
Charles S. Shreve, as agents for the defendant, Joseph A. 
Berberich, were in charge of renting and managing and col¬ 
lecting the rents, issues, and profits from said properties 
for the defendant, Joseph A. Berberich, to whom they regu¬ 
larly accounted and paid over the said rents. That on said 
date, March 23, 1936, the plaintiff caused several, to-wit, 
seventeen writs of attachments and garnishments to be is¬ 
sued upon the said judgment against the defendant, Joseph 


A. Berberich, directed against the tenants of the said prop¬ 
erties and the said rental agents and others and thereafter 
caused further writs of attachments and garnishments t<j) be 
issued and served upon some of said tenants and rental 
agents; that the defendant, Joseph A. Berberich, resoirted 
to divers fraudulent methods and means to hinder, defraud, 
and delay the plaintiff in its efforts to attach the 
0 rents, issues, and profits from the said properties 
and by such fraudulent methods and means did fin¬ 
der, delay and defraud the plaintiff’s attachments and gar¬ 
nishments of the said rents, issues, and profits, except to 
the extent of, to-wit, $270.57, which was paid to the plainltiflf 
on, to-wit, August 6, 1936, by the said agent, Lawrenci J. 
Mills. The plaintiff is advised and believes, and believing 
avers that until May, 1935 and while the defendant, Joseph 
A. Berberich, was indebted to the plaintiff and after he 
made, executed and delivered to the plaintiff the aforemjen- 
tioned promissory notes upon which the plaintiff’s afore¬ 
said judgment against him was obtained, the defend^t, 
Joseph A. Berberich, held the rent account pertaining to 
said properties in his own name and during, to-wit, the 
month of May, 1935, changed and transferred the said rent 
accounts from his own name to the name of the defendant, 
Mary Catherine Berberich, and that from that time to the 
present time the said rent accounts have been and still are 
held in the name of the defendant, Mary Catherine Ber¬ 
berich, and she has been and still is collecting and is in pbs- 
session of the rents and profits of and from the said proper¬ 
ties. The plaintiff is advised and believes, and believing 
avers that the said transfers were made by the defendant, 
Joseph A. Berberich, to the defendant, Mary Catherine Ber¬ 
berich, without consideration, and for the sole purpose of 
attempting to hide and conceal assets of the defendant, 
Joseph A. Berberich, and of defeating the rights of tihe 
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plaintiff and other creditors and are a fraudulent attempt 
to hinder, delay and defraud the creditors of the defendant, 
Joseph A. Berberich, including the plaintiff, in the collec¬ 
tion of the debts justly due and owing from him to them, 
and the plaintiff further avers that the said transfers were 
made with full knowledge on the part of the defendant, 
Mary Catherine Berberich, that the defendant, Joseph A. 
Berberich, was at the time of the transfer of said accounts 
indebted in large sums to the plaintiff and others. 

(9) That on, to-wit, the 1.5th day of November, 1918, 
the late Robert Berberich, who w’as the father of the de¬ 
fendants, Joseph A. Berberich and May Berberich, de¬ 
parted this life in the City of Washington, District 
7 of Columbia, leaving a last will and testament under 
which he left a life estate in all its property, both real 
and personal, to his widow, Magdalena Berberich. Part 
of his estate was devised specifically to the defendants, 
Joseph A. Berberich and May Berberich, and others of his 
children; subject to the life estate of his widow, Magdalena 
Berberich. The residue of his estate also subject to the life 
estate of the said Magdalena Berberich, was devised to his 
five children, including the defendants, Joseph A. Ber¬ 
berich, and May Berberich, share and share alike. The de¬ 
fendant, Joseph A. Berberich and his brother, Robert J. 
Berberich were named executors under the will. Among 
the assets of the estate constituting the residue of the estate 
to be divided share and share alike between the children 
of the said Robert Berberich, as aforesaid, was an account 
in the Washington Permanent Building Association, which 
account was held in the joint names of the defendant, Jo¬ 
seph A. Berberich and his brother, Robert J. Berberich, as 
executors of the estate of their father, Robert Berberich, 
deceased, until, to-wit, December 14,1931, when they trans- 
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ferred the account then in the amount of, to-wit, $9,721.10 to 
the name of their mother, Magdalena Berberich, and on the 
following day, to-wit, December 15, 1931, the said Magda¬ 
lena Berberich transferred the same account in the same 
amount to the name of the defendant, May Berberich gnd 
the said account remained in her name until, to-wit, Janu¬ 
ary 30, 1935 at which time it was closed and the sum of, 
to-wit, $9,224.21 was withdrawn by her, other sums having 
been withdrawn by her previous to that time. The plaintiff 
is advised and believes and believing avers that the said 
transfers were made without consideration and for the pur¬ 
pose of attempting to hide and conceal assets of the defend¬ 
ant, Joseph A. Berberich, and of defeating the rights of the 
plaintiff and other creditors and were and are a fraudulent 
attempt to hinder, delay and defraud the creditors of jthe 
defendant, Joseph A. Berberich, including the pla|in- 
8 tiff, in the collection of the debts justly due and owing 
from him to them, and the plaintiff further avers that 
the said transfers were made with full knowledge on the 
part of the defendant, May Berberich, that the defendant, 
Joseph A. Berberich, was at the time of the transfers j of 
said account indebted in large sums to the plaintiff and 
others. 

(10) That the said Magdalena Berberich departed tins 
life on, to-wit, the 18th day of October, 1934, and upon lier 
death the defendant, Joseph A. Berberich, was entitled, 
under the terms of the will of the said Robert Berberich, 
deceased, to a distributive share of one-fifth of the assets 
constituting the residuary estate of the said Robert Berber¬ 
ich, deceased, including the said account in the Washington 
Permanent Building Association. The plaintiff is withqut 
specific knowledge with respect to the nature and amount of 
the said estate at the time of the death of the said Magda- 
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Iona Berberich, deceased, except the said account in the 
Washington Permanent Building Association. The plain¬ 
tiff is informed and believes, and believing avers that dur¬ 
ing, to-wit, January, 1935, the estate of the said Robert 
Berberich, deceased, was distributed among his children 
who were entitled to receive it under the terms of his said 
will, the said Magdalena Berberich, who was the life tenant 
under the terms of the said will, having died, and that at 
that time the defendant, Joseph A. Berberich was entitled 
to receive his distributive share of the said estate, but title 
to the same was taken without consideration and held and 
still is being held in the names of the defendants, May Ber¬ 
berich and Mary Catherine Berberich for the sole purpose 
of attempting to hide and conceal the assets of the said 
defendant, Joseph A. Berberich, and of defeating the 
rights of the plaintiff and other creditors and is a fraudu¬ 
lent attempt to hinder, delay and defraud the creditors of 
the defendant, Joseph A. Berberich, including the plaintiff, 
in the collection of the debts justly due and owing by 
9 him to them, and the plaintiff further avers that the 
said transfers were made with full knowledge on the 
part of the defendants, May Berberich and Mary Catherine 
Berberich, that the defendant, Joseph A. Berberich, was at 
the time of the transfers of the said property indebted in 
large sums to the plaintiff and others. 

(11) The plaintiff is advised that this Honorable Court 
will require full and complete disclosure respecting all and 
singular of the aforesaid transfers and a complete discov¬ 
ery by the defendants, Mary Catherine Berberich and May 
Berberich, of any supposed right, title, or interest which 
they or either of them may have acquired under the color 
of the aforesaid transfers, as well as of the circumstances 
attending each thereof, and further that this Honorable 
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Court will require the defendant, Joseph A. Berbermh to 
make full and complete disclosure of any and all property, 
real or personal, which he now owns or has an interest in, 
and the description and location of all said property, and 
the name or names of any person or persons in whom title 
to the same or any part thereof is held. 

WHEREFORE, THE PREMISES CONSIDERED, and 
being without a plain, adequate and complete remedy at law, 
the plaintiff prays as follows: 

1. That a subpoena issue out of this Honorable Court 
directed to the defendants and each of them requiring );hem 
to appear and answer the exigencies of this bill of Com¬ 
plaint. 

2. That a receiver or receivers be appointed, pendente 
life, to take immediate charge of the real estate described 
in paragraph 7 of this bill, to lease and manage the same, 
and to collect and hold the rents, issues, and profits there¬ 
from, subject to the order of this Court. 

3. That the defendants, Mary Catherine Berberich, and 
May Berberich, be decreed by this Court to be trustees or 

agents for the defendant, Joseph A. Berberich. 

10 (4) That each and all of the aforesaid transfers 

be decreed fraudulent, be vacated, set aside, can¬ 
celled, and held for naught and that the alleged interests 
of the defendants, Mary Catherine Berberich and May 
Berberich be declared null and void and of no effect. 

(5) That the defendants, Mary Catherine Berberich and 
May Berberich, be required to account for the rents, issues, 
and profits that they or either of them have received from 
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any and all of the properties described in this bill of com¬ 
plaint or any of them. 

(6) That, if necessary, trustees or receivers be appoint¬ 
ed to sell the interest and estate of the defendant, Joseph 
A. Berberich, in said real estate properties and to satisfy 
the plaintiff’s judgment together with interest and taxable 
cost, including the expenses of this proceeding, and that the 
defendant, Mary Catherine Berberich, be compelled by ap¬ 
propriate order and decree to execute and deliver any and 
all necessary and proper conveyances and transfers of said 
real estate properties to such trustees or receivers. 

(7) That the plaintiff be permitted to file interroga¬ 
tories herein directed against the defendants and each of 
them, and that the said defendants and each of them be re¬ 
quired, under oath, to true answer make to each and every 
question propounded to them. 

(8) That the defendant, Joseph A. Berberich, be requir¬ 
ed to make full and complete disclosure of any and all 
property, real or personal, which he owns or has an interest 
in, and the description and location of all said property, and 
the name or names of any person or persons in whom title to 
the same or any part thereof is held. 

(9) And for such other and further relief as to 
11 the Court may seem meet and proper. 

J. R. BEATON COMPANY, INC., 
By: Arthur A. Lunt, 

(Title) Vice Pres. 
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City of New York ) 

State of New York^ ss ’ ‘ 

I 

I, Arthur A. Lunt, do solemnly swear that I am Vice 
President of J. R. Beaton Company, Inc., a corporation, 
plaintiff in the foregoing bill of complaint and am author¬ 
ized to make oath thereto on its behalf; that I have readj the 
said bill which is by me subscribed, and know the contents 
thereof, and the facts therein stated upon personal knowl¬ 
edge are true and those stated upon information and bejief, 
I believe to be true. 

(s) ARTHUR A. LUNi. 

I 

SUBSCRIBED and SWORN to before me this l4tk 
day of December, A. D. 1937. 

(s) PAULINE DAVISON, 
Notary Public, in and for th'p 
City of New York, State of 
New York, County of 
My commission expires Maij. 
30, 1939. ! 

Arthur J. Hilland, 

Shoreham Building, 

Attorney for Plaintiff. 


13 Order to Amend Bill of Complaint. 


This cause having come on for hearing before the Court 
upon motion of the plaintiff, J. R. Beaton Company, Inc., 
to amend the bill of complaint filed herein by changing the 
name of the defendant, Mary Catherine Berberich to Mai*y 
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Catherine Lendeneau, the Court this 12th day of Novem¬ 
ber, A. D.1938 

ORDERS that the said bill be and the same is hereby 
amended by changing the name of Mary Catherine Ber- 
bcrich to Mary Catherine Lendeneau. 

JESSE C. ADKINS, 
Justice. 


33 Pretrial Proceedings. 

STATEMENT OF NATURE OF CASE: 

Suit to set aside certain conveyances claimed to be frau¬ 
dulent as to plaintiff. Defendants deny any fraudulent con¬ 
veyances, make general denial of allegations. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations, unless modified by the Court to pre¬ 
vent manifest injustice: 

Defendants admit all allegations of paragraphs 1, 2, and 
4, of complaint; defendants also admit all land records set 
out in paragraph 6. 

Plaintiff is given leave at pretrial to amend paragraph 
8 by changing date to read “1936”. 

Tt is understood at pretrial that defendant Mary Cath¬ 
erine Lindenau is now in Chili, South America; that delay 
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in trial of this case has been occasioned by absence of this 
defendant, who was formerly a resident of the Philippines 


Dated: June 5, 1941. 


Attorneys authorized to act: 
A. J. Hilland, 

Plaintiff, 

Toomey & Toomey, 
Vincent L. Toomey, 
Defendant. 


0. H. LUBRING, 
Pretrial Justice. 
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Findings of Fact. 


This action came before this Court on the 11th, 12th and 
15tli days of September, 1941; and w*as tried upon the rec¬ 
ord of the proceedings herein, and testimony and evidence 
adduced on behalf of the plaintiff, including the testimony 
of Joseph A. Berberich, the judgment debtor herein, and 
one of the defendants in this cause, who was called by plain¬ 
tiff and examined relative to all and any property, real 
or personal, which he owns or has an interest in, and the 
description and location of the same, as well as the names 
of all persons in whom title to the same or any part thereof 
is held. That plaintiff filed no interrogatories as prayed in 
the bill of complaint. 


At the conclusion of plaintiff’s testimony a motion t() 
dismiss was made on behalf of the several defendants, and 
after argument by both sides, was granted by the Court 
over objection of the plaintiff. The defendant, Mary 
Catherine Berberich (now married, name: Mary Catherin^ 
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Lindenou) was not present in Court. Her absence was 
explained by counsel for defendants, with a statement that 
she was now living on the interior of Bolivia, South 
America, in company with her husband, a metallurgi- 
35 cal engineer, and that her attendance or disposition 
would involve great expense. Original service upon 
this defendant was accomplished by the voluntary appear¬ 
ance of counsel for the defendant in her behalf, and his 
willingness to waive any service by publication. 

The case being fully considered, and being fully advised 
in the premises, it is, by the Court, this 22nd day of Sep¬ 
tember, A. D. 1941: 

FOUND AS FACTS. 

1. The citizenship, residences and domiciles of the 
respective parties plaintiff and defendants are admitted by 
the pleadings herein. 

2. That the plaintiff, J. R. Beaton Company, Inc., holds 
an unsatisfied judgment at law against the defendant, 
Joseph A. Berberich, in the sum of $2,358.19 and costs, 
dated April 23, 1934, in Law Cause No. 83836 in the Dis¬ 
trict Court of the United States for the District of Co¬ 
lumbia, subject to a credit of $270.57 dated August 6, 1936. 

3. That Joseph A. Berberich was the owner of premises 
1801 Kenyon Street, N. W., Washington, D. C., being Lot 
50 in James Martin’s subdivision in lots in block No. 19 
in Walbridge’s subdivision, known as “Ingleside” as per 
plat of said Martin’s subdivisions recorded in Liber 38 at 
Folio 153 of the records of the Office of the Surveyor of 
the District of Columbia, said block 19 being now designat- 
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cd for purposes of assessment and taxation as Square 
2599, for 22 years prior to October 10, 1932, whenj the 
same was sold at public auction to May Berberich, oi|e of 
the defendants herein, for the sum of $9,000.00, the |amc 
being sold by Harry L. Rust and George Calvert B(|>wie, 
Trustees under a certain deed of trust for $8,000.00, g[ivcn 
by the defendant, Joseph A. Berberich, under datb of 
March 15, 1930, and recorded in Liber 6428 at folio 225 of 
the land records of the District of Columbia, to secure 
Pearl D. Clifford. That the Trustees, Rust and 
36 Bowie, conveyed said property to the purchaser, 
May Berberich, under date of November 4,1932, |said 
conveyance being recorded in Liber 6698 at folio 273, one 
of the land records of the District of Columbia. That on 
the same day the said May Berberich made a new trust to 
the said Rust and Bowie, Trustees, covering the same 
property and recorded in Liber 6698 at folio 275 of the 
land records of the District of Columbia to secure Pparl 
D. Clifford in the sum of $7,000.00. That on April 2, 1935, 
the said defendant, May Berberich, conveyed the s^me 
property unto the defendant, Mary Catherine Berbejrich 
(now Lindenau), which conveyance was recorded on Aug¬ 
ust 26, 1935, in Liber 6918 at folio 570. That title to the 
said property still remains in the name of Mary Catherine 
Berberich (now Lindenau). 

The property at 1801 Kenyon Street was the home of the 
defendant and his six children, as well as the home of the 
defendant May Berberich, sister of the defendant, Joseph 
A. Berberich, who lived at said premises with her aged Jmd 
invalided mother, Magdelena Berberich. That said premises 
were also the home of the defendant, Mary Catherine Eier- 
berich (now Lindenau) who is a daughter of the defend¬ 
ant, Joseph A. Berberich. 
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That after the aforesaid foreclosure Joseph A. Ber- 
berich continued to occupy the premises 1801 Kenyon 
Street until three of his children were married and then 
went elsewhere to live, and a son who went to live in New 
Mexico because of a certain asthmatic condition, left home. 
That the defendant, May Berberich, continued to occupy 
these premises until after the death of her mother in 1935 
when she bought and moved to a home at 1728 Lamont 
Street, N. W., to which address the defendant, Joseph A. 
Berberich, moved from 1801 Kenyon Street, N. W., in 1939. 
That Mary Catherine Berberich (now Lindenau) moved 
from said premises 1801 Kenyon Street a short time after 
her marriage in 1936. 

That when the defendant, May Berberich, moved from 
premises 1801 Kenyon Street, N. W., 1935, she conveyed 
the property to the defendant, Mary Catherine Berberich 
(now Lindenau). That the said May Berberich pur- 
37 chased the property at public auction on October 10, 
1932, and thereafter it was transferred to Mary 
Catherine Berberich (now Lindenau). 

That since the defendant, Joseph A. Berberich, and his 
children, left the premises the same has been rented, and 
the rent paid to the account of Mary Catherine Berberich 
(now Lindenau). 

4. That on December 24, 1918, Rose M. Berberich, wife 
of Joseph A. Berberich, died intestate, possessed in fee 
simple of the following real estate: 

Lot 802 Square 471 known as premises Nos. 641 and 643 

L Street, S. W., 

Lot 830 Square 551 known as premises Nos. 1619, 1621 

and 1623 Third Street, N. W., and 
1610 and 1612 Reeves Court, N. W., 






19 



Lot 66 Square 357 known as premises No. 909 W. Street, 

N. W., | 

Lot 44 Square 482 known as premises No. 511 L Street, 

N. W., 

Lot 806 Square 512 known as premises No. 419 N Street, 

N. W., 1 

Lot 11, also known as Lot 835, Square 2884 known as 

premises No. 909 Euclid Street^ N. 
W., . 1 

and only a half interest in said Lot 11, also known as|Lot 
835 in Square 2884, with her brother, John W. Schaefer. 
That by virtue of leaving issue born of her marriage With 
Joseph A. Berbericli, the said Joseph A. Berberich be¬ 
came entitled to an estate by the curtesy in all of said 
properties. That the gross income from all of said proper¬ 
ties was about $320.00 per month. 

That in 1931, the defendant, Joseph A. Berberich, suf¬ 
fered severe financial losses, because of the involuntary 
bankruptcy of the Robert Berberich Sons, Inc., of wjiich 
he w r as head. That he had encumbered his home at '.801 
Kenvon Street in 1930, in order to raise monev for this 
business, and from time to time had placed all his assets 
and property in this business in an effort to sustain and 
save the same. That involuntary proceedings were filed 
against his brother, Robert J. Berberich, who was also a 
member of the firm, but that no bankruptcy, voluntary or 
involuntary, issued against him. 

That defendant, Joseph A. Berberich, failed to 
38 pay taxes on the properties in w T kich he held a 
curtesy interest descending to him from his Wife, 
commencing in 1932 and continuing until 1935, the taxes 
accrued and remained unpaid on these properties. In 
March and May of 1935 the District of Columbia, as a 
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municipal corporation, issued tax deeds upon all of these 
properties. The defendant, Mary Catherine Berberich 
(now Lindenau) borrowed money and used some of the 
rents with which to purchase these taxes, and became en¬ 
titled to tax deeds therefor. That the defendant, Joseph 
A. Berberich, commencing about 1931, failed to keep in 
good repair the various properties to which he was en¬ 
titled to the estate by the curtesy. That with the out¬ 
standing tax deeds and the physical dilapidation of the 
properties, the defendant’s children, as the persons en¬ 
titled to the reversion or remainder interest, in 1936 
asserted a forefeiture against the defendant, Joseph A. 
Berberich, of all interest which he possessed in said prop¬ 
erties. 


5. That the plaintiff, the judgment creditor, issued 
numerous garnishments against the rental agents and var¬ 
ious tenants soon after the rendition of the judgment in 
1934. The rental agent, Lawrence J. Mills, being possessed 
of rents due upon said properties and being notified of the 
adverse claims of the defendant, Joseph A. Berberich, the 
claim of forfeiture by his children and the various garnish¬ 
ments issued by the plaintiff, filed a bill of interpleader in 
this Court, making the defendant, Joseph A. Berberich, 
his six children and the plaintiff, J. R. Beaton Company, 
Inc., all defendants. This cause was subsequently dis¬ 
missed. These proceedings were had in Equity Cause 
No. 61456 of the Supreme Court of the District of Co¬ 
lumbia. 

6. That from 1936 all rentals from the estate of Rose 
M. Berberich were deposited in the Riggs National bank 
to the credit of Mary Catherine Berberich (now Lindenau) 
and checked out by her until her departure from Washing- 
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ton. Before leaving Washington the said Mary Catherii 
Berbericli (now Lindenau) executed a power of attorne 
allowing her brother, Dr. Walter F. Berberic' 
39 or her sister, Bose M. Berberich (now Bose f 
Duckett) to check against the account. 


e 

y, 

N. 


The account was used to maintain the family table, pay 
school and university bills for the children, pay domestic 
help and defray the general family budget, including a con¬ 
tribution to their father of the sum of $40.00 monthly for 
his board, $15.00 per month for incidentals and a small 
allowance for clothing plus $40.00 per month for room and 
board of the son, Bichard, making approximately $100.1)0 
per month for such expenses. 


After the interpleader suit in 1936, the rents were col¬ 
lected without the assistance of any rental agents until 
1938, except that some rentals were collected by Joseph 
Berberich and some tenants paid at 1801 Kenyon Street, 
when H. H. Carter commenced to collect said rentals, whiih 
service is still continued bv him. 


7. Bobert Berberich, father of the defendant, Joseph A. 
Berberich, died testate on November 15, 1918. A part of 
his estate consisted of a deposit in the Washington Perma¬ 
nent Building Association, of Washington, D. C. The de¬ 
fendant, Joseph A. Bierberich, and his brother, Bobert J. 
Berberich, were co-executors under their father’s will. 
The mother, Magdelena Berberich, possessed a life estajfce 
therein. On December 14, 1931, the balance of this ac¬ 
count $9,721.10 was transferred by the executors to thejir 
mother, Magdelena Berberich, and on December 15, 193jl, 
this account was transferred by Magdelena Berberich ]to 
the defendant, May Berberich. Magdelena Berberich wis 
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at that time an invalid. On January 30, 1935, this account 
having been reduced to $9,224.21 and was entirely closed 
out. That from this sum the defendant, Joseph A. Berbe- 
rich, was entitled to receive $3,098.00 of which amount there 
was paid out as follows: $2,498.00 to Mary Catherine Ber- 
berich (now Lindenau) for moneys advanced by her for 
the treatment of John William Berberieh who was compelled 
to live in New Mexico because of an acute asthma condition ; 

$500.00 to May Berberieh, the defendant herein, for 
40 moneys advanced by her in treating the mental dis¬ 
orders of Richard S. Berberieh; and $100.00 to Wil¬ 
liam J. Walters for property repairs; this money was dis¬ 
bursed by Charles F. Ruppert. 

8. That the said Mary Catherine Berberieh (now Lin¬ 
denau) for a long time prior to her marriage was employed 
as private secretary to Major General McIntyre, U. S. A., 
at a substantial salary. That Rose M. Berberieh (now T Rose 
M. Duckett) was also employed, and both contributed to 
the family budget. 

John McDuffie, 

Justice. 


41 Conclusions of Law. 

The Court concludes as matters of law: 

1. That the public auction sale of premises 1801 Ken¬ 
yon Street, N. W., being Lot 50 in James Martin’s subdivi¬ 
sion in lots in block No. 19 in Walbridge’s subdivision, known 
as “Ingleside” as per plat of said Martin’s subdivisions 
recorded in Liber 38 at Folio 153 of the records of the Office 
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of the Surveyor of the District of Columbia, said block jl9 
being now designated for purposes of assessment and tax¬ 
ation as Square 2599, conducted on October 10, 1932, was 
free from fraud and wrongdoing by any of the defendants 
herein and was legally purchased by the defendant, May 
Berberich, and that the subsequent transfer to May Bcr- 
berieh on November 4,1932, was in all respects legal. 

2. That the transfer of said premises 1801 Kenyon 
Street, N. W., from the defendant, May Berberich, to the 
defendant Mary Catherine Berberich (now Lindenau), was 
valid and free from the fraud and wrongdoing of any of 
the defendants herein. That title to said property is law¬ 
fully and properly vested in Mary Catherine Berberich 
(now Lindenau). 

3. That the estate by the curtesy vesting in the defend¬ 
ant, Joseph A. Berberich, by virtue of being the husband 
and widower of Rose M. Berberich, deceased, in the fol¬ 
lowing parcels of real estate: 

42 Lot 802 Square 472 known as premises Nos. 641 

and 643 L Street, S. W., 

Lot 830 Square 551 known as premises Nos. 1619, 1621 

and 1623 Third Street, N. W., and 
1610 and 1612 Reeves Court, N. W., 
Lot 66 Square 357 known as premises No. 909 W. Stree t, 

N. W., 

Lot 44 Square 482 known as premises No. 511 L. Street, 

N. W., 

Lot 806 Square 512 known as premises No. 419 N Street, 

N. W., 

Lot 11, also known as Lot 835, Square 2884 known as 

premises No. 909 Euclid Street, N. 

w., 
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was forfeited to the children born of the marriage of Joseph 
A. Berberich and Rose M. Berberich as the remainder and 
reversion interests therein, by virtue of the failure of the 
defendant, Joseph A. Berberich, to pay taxes upon said 
property and the giving of tax deeds thereon by the Dis¬ 
trict of Columbia, a municipal corporation, in March and 
May of 1935; as well as the failure to repair and properly 
maintain the improvements upon said real estate prior to 
1935; that Court proceedings were not necessary to effect 
the forfeiture. 

4. That the children born of the marriage of Joseph A. 
Berberich and Rose M. Berberich, now deceased, to wit: 
Mary Catherine Berberich, Rose M. Berberich, John \V. M. 
Berberich, Walter F. Berberich, Charles E. Berberich and 
Richard S. Berberich, are entitled to all and any income, 
rents and profits from the aforesaid properties, their right 
to enjoy said income, rents and profits having been accele¬ 
rated by the forfeiture of the estate by the curtesy formerly 
enjoyed by their father, Joseph A. Berberich. 

5. That the transfer and division of moneys held in 
the Washington Permanent Building Association amount¬ 
ing to $9,224.21, and formerly belonging to the estate of 
Robert Berberich, deceased, were lawfully transferred and 
divided on January 30, 1935, free from the fraud and 
wrongdoing of any of the defendants herein. 

6. That the costs accrued herein to date, except as 
heretofore ordered herein, shall be paid by the plaintiff, 
J. R. Beaton Company, Inc. Due this 22nd September, 1941. 
Exceptions by the plaintiff are hereto attached and noted. 

john McDuffie, 

Justice. 

m • • • * 
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43 Plaintiff objects to the court’s findings and concjlu 
sions of law on the grounds stated in open court i^nd 
objects to the findings especially on the ground that the Evi¬ 
dence does not support the findings and objects to the con¬ 
clusions of law especially on the ground that the defendant 
Joseph A. Berberich could not have been divested of his 
estate by curtesy except by deed or judicial decree. 


ARTHUR J. HILLAND, 

Attorney for Plaintiff. 
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Final Judgment. 


Filed Sept. 22,194l| 


This action came on to be heard before the Court, ahd 
was tried upon the record of the proceedings herein, ajid 
the testimony and evidence adduced on behalf of the plain¬ 
tiff, as well as the testimony of the defendant, Joseph A. 
Berberich, offered by plaintiff for the disclosure of any ahd 
all property, real or personal, which he owns or has an in¬ 
terest in, and the description and location of all of shid 
property, and the names of any person or persons in whom 
title to the same or any part thereof is held, and upim 
motion of defendants’ counsel to dismiss said cause aft|er 
oral argument having been made upon the legal and equi¬ 
table principles applicable herein, and the cause being duiy 
considered, and upon the Findings of Fact and Conclusions 
of Law made herein, it is, by the Court, this 22nd day pf 
September, A. D. 1941, 
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ADJUDGED, ORDERED and DECREED, That the pur¬ 
chase of premises No. 1S01 Kenyon Street, N. W., being Lot 
50 in James Martin’s subdivision in lots in block No. 19 in 
Walbridge’s subdivision, known as “Ingleside” as per plat 
of said Martin’s subdivisions recorded in Liber 38 at Folio 
153 of the records of the Office of the Surveyor of the 
46 District of Columbia, said block 19 being now desig¬ 
nated for purposes of assessment and taxation as 
Square 2599, at public auction on October 10, 1932, and the 
subsequent transfer thereof on November 4, 1932, to May 
Berberich was valid and free from fraud and wrongdoing 
of any of the defendants herein; and it is further 

ADJUDGED, ORDERED and DECREED, That the sub¬ 
sequent transfer of said premises No. 1801 Kenyon Street, 
N. W., Lot 50 in James Martin’s subdivision in lots in block 
No. 19 in Walbridge’s subdivision, known as “Ingleside” 
as per plat of said Martin’s subdivisions recorded in Liber 
38 at Folio 153 of the records of the Office of the Surveyor 
of the District of Columbia, said block 19 being now desig¬ 
nated for purposes of assessment and taxation as Square 
2599, from May Berberich to Mary Catherine Berberich 
(now Mary Catherine Lindenau), on April 2, 1935, and re¬ 
corded August 26,1935, in Liber 6918 at folio 570, was valid 
and free from fraud and wrongdoing of any of the defend¬ 
ants herein; and be it further 

ADJUDGED, ORDERED and DECREED, That the es¬ 
tate by the curtesy vesting in the defendant, Joseph A. Ber¬ 
berich, by virtue of being the husband and widower of Rose 
M. Berberich, deceased, in the following parcels of real es¬ 
tate: 

Lot 802 Square 472 known as premises Nos. 641 and 

643 L Street, S. W., 
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Lot 830 Square 551 known as premises Nos. 1619, 1621 

and 1623 Third Street, N. W., and 
1610 and 1612 Reeves Court, N. W., 

Lot 66 Square 357 known as premises No. 909 W 

Street, N. W., 

Lot 44 Square 482 known as premises No. 511 L 

Street, N. W., 

Lot 806 Square 512 known as premises No. 419l N 

Street, N. W., 

Lot 11, also known as Lot 835, Square 2S84 known as 

premises No. 909 Euclid Street N. 

W., 

was forfeited to the children born of the marriage of Joseph 
A. Berberich and Rose M. Berberich as the remainder ^nd 

the 

defendant, Joseph A. Berberich, to pay taxes upon said 
property and the giving of tax deeds thereon by the Dis¬ 
trict of Columbia, a municipal corporation, in March and 
May of 1935; as well as the failure to repair ^nd 
47 properly maintain the improvements upon said ileal 
estate prior to 1935; and be it further 

ADJUDGED, ORDERED and DECREED, That the ehil- 
dren born of the marriage of Joseph A. Berberich and R|ose 
M. Berberich, now deceased, to wit: Mary Catherine B|er- 
berich, Rose M Berberich, John W. M. Berberich, Waiter 
F. Berberich, Charles E. Berberich and Richard S. Ber¬ 
berich are entitled to all and any income, rents and profits 
from the aforesaid properties, their right to enjoy said in¬ 
come, rents and profits having been accelerated by the for¬ 
feiture of the estate by the curtesy formerly enjoyed by 
their father, Joseph A. Berberich; and be it further 

I 

ADJUDGED, ORDERED and DECREED, That pie 
transfer and division of moneys held in the Washington 


reversion interests therein, by virtue of the failure of 
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Permanent Building Association amounting to $9,224.21, 
and formerly belonging to the estate of Robert Berberich, 
deceased, were lawfully transferred and divided on Janu¬ 
ary 30, 1935, free from fraud and wrongdoing by any of 
the defendants herein; and be it further 

ADJUDGED, ORDERED and DECREED, That the bill 
of complaint be and the same is hereby dismissed, and that 
the costs herein accrued to date be paid by the plaintiff, 
J. R. Beaton Company, Inc. 

john McDuffie, 

Justice. 

Plaintiff objects to both 
the substance and form 
of this judgment. 

Arthur J. Hilland, 

Attorney for Plaintiff. 


48 Motion for a New Trial and to Amend Findings 
of Fact and Conclusions of Law. 

The plaintiff, J. R. Beaton Company, Inc., a corporation 
respectfully moves the Court to grant a new trial in the 
above entitled action and to amend its findings of fact and 
conclusions of law, and as grounds therefor says: 

1. The Court erred in granting the defendants’ motion 
to dismiss at the conclusion of the plaintiff’s evidence. 

2. The Court erred in ruling that the plaintiff’s evidence 
failed to make out a prima facia case. 
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3. The Court erred in considering the tax deeds wiien 
they had not been offered in evidence. 

4. The Court erred in ruling that the estate by courtesy 
of the defendant, Joseph A. Berberich, was forfeited to the 
children born of the marriage of Joseph A. Berberich and 
Rose M. Berberich as the remainder and reversion inter¬ 
ests therein, by virtue of the failure of the defendant, 
Joseph A. Berberich, to pay taxes upon said property and 
the giving of tax deeds thereon by the District of Coluin 
bia, a municipal corporation, in March and May of 1935; 
as well as the failure to repair and properly maintain t|he 
improvements upon said real estate prior to 1935; that t!he 
Court proceedings were not necessary to effect the for¬ 
feiture. 

49 5. The Court erred in ruling that the purchase j of 
premises 1801 Kenyon Street, Northwest, by the de¬ 
fendant, May Berberich, and the subsequent transfer thei-e- 
of by her to the defendant, Mary Catharine Berberich Lfn- 
denau, were free from fraud anu wrongdoing and w4re 
legal. 

6. The Court erred in ruling that the children of the 
defendant, Joseph A. Berberich, are entitled to any and 
all income, rents and profits from the properties in which 
the defendant, Joseph A. Berberich, acquired an estate by 
curtesy. 


7. The Court erred in ruling that the transfers of $j 
498.00 to Mary Catharine Berberich Lindcnau, and $500.| 
to the defendant Mary Berberich, were lawful and free frcj> 
fraud and wrongdoing. 


8. The Court's findings of fact, conclusions of law apd 
judgment are contrary to the law and the evidence. 


?. 
00 
m 
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9. The Court’s findings of fact are not supported by the 
evidence. 

10. Other reasons apparent of record. 

ARTHUR J. H1LLAND, 
DEWITT S. HYDE, 
Slioreham Building, 
Attorneys for Plaintiff. 

Service of a copy of foregoing motion and points and 
authorities hereto appended is hereby acknowledged this 
1st day of October, 1941. 

VINCENT L. TOOMEY. 

• • * 

50 This cause coming on to be heard upon the motion 
for a new trial and to amend Findings of Fact and 
Conclusions of Law, as well as the objections to the Find¬ 
ings of Fact and Conclusions of Law, the same being con¬ 
sidered by the Court, the Court is of the opinion that the 
motion for a new trial as well as to amend the Findings of 
Fact should be overruled; that the objections to the Find¬ 
ings of Fact and Conclusions of Law should be overruled. 

IT IS ORDERED, ADJUDGED AND DECREED BY 
THE COURT that the same be, and are hereby overruled. 
To this action of the Court an exception by the Plaintiff is 
noted. 

DONE this 17th day of October, 1941, at Mobile, Ala¬ 
bama. 

JOHN McDUFFIE, 

Justice. 
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Statement of Evidence. 


At the hearing of the above-entitled action on the 
11th, 12th and 15th days of September, 1941, before Mr. 
Justice McDuffie, the following proceedings were had, evi¬ 
dence offered and given, rulings made by the Court, and 
objections made by the plaintiff:. 

At the commencement of the case the following motion 
was made by counsel for defendants: 

That the testimony in the trial must be restricted to two 
categories of property: 

1. The building association moneys. 


2. The real estate located at 1801 Kenyon Street, N. W. 

| 

The third category should not be considered by the Cc^urt 
because it involved the question of abandonment and for¬ 
feiture of the curtesy estate to the six children of the de¬ 
fendant, Joseph A. Berberich, five of whom had not been 
made parties to this cause. The defendant, Mary Cath¬ 
erine Berberich (now Lindenau), had informed the Court 
in her answer that the six children had claimed an aban¬ 
donment and forfeiture of the curtesy against their father, 
for failure to pay taxes, permitting tax deeds to be issued 
and failure to make repairs. Upon this motion the Colurt 
reserved its action until it heard the testimony. I 
52 The Court was then informed that no service upon 
Mary Catherine Berberich now (Lindenau) was ob¬ 
tained. That said Mary Catherine Berberich (now Linde- 
nau) was at the time of the filing of this cause living in the 
Philippine Islands, with her husband, a metallurgical er^gi- 
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neer. That an attempt had been made to obtain service by 
publication against her. That counsel for Alary Catherine 
Berberieli (now Lindenau) informed counsel for plaintiff 
that such service was faulty because of no publication in 
the Washington Law .Reporter, as required by law. That 
counsel for plaintiff was further informed that service 
against this defendant was unnecessary as she would file 
her answer in the cause without service against her. That 
at the time of the trial of this cause this defendant was 
not present in Court as she was then living in Bolivia, South 
America, with her husband, and her attendance or deposi¬ 
tion would be too expensive. 

Defendants admitted that plaintiff is a corporation; that 
it has an unsatisfied judgment against the defendant, Jo¬ 
seph A. Berberich, for $2,358.19 with interest from Aiay 23, 
1931 and costs, less a credit of $270.57 on August 6, 1936; 
that the judgment was obtained April 23, 1934; that the 
debt was incurred May 23, 1931; that a writ of fieri facias 
had been issued and returned nulla bona; that the defend¬ 
ant, Alay Berberich, is a sister and the defendant, Alary 
Catherine Berberich Lindenau, a daughter of the defend¬ 
ant, Joseph A. Berberich; that at the times of the transac¬ 
tions alleged in the bill of complaint, the defendant, Joseph 
A. Berberich, was in financial difficulties and had no assets 
other than those mentioned in the bill of complaint. 

Plaintiff offered in evidence the records No. 25293 of the 
Probate Branch of the District Court of the United States 
for the District of Columbia in the estate of Rob- 
53 ert Berberich, deceased, father of the defendants, 
Joseph A. Berberich and Alav Berberich, which show r - 
ed that the decedent died on November 15, 1918, and that 
on December 13, 1918 letters testamentary were granted to 
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the defendant, Joseph A. Berberich, and Robert J. Bepber- 
ieh. The will of Robert Berberich, deceased, after directing 
the payment of his debts and one specific bequest iiji the 
amount of $100.00, devised and bequeathed the remainder 
of his estate to his wife, Magdalena Berberich, during her 
life and upon her death, parts of the estate were given to 
his sons, other parts to his daughters and others, and with 
respect to the parts not specifically bequeathed or devised, 
upon Magdalena Berberich’s death, the will directed as 
follows: 

“The rest and residue of my estate 1 give and be¬ 
queath, share and share alike, to my children, Robert 
J. Berberich, Joseph A. Berberich, Rosa Rupjpert, 
Anna Ruppert, and May Berberich.” 

The will named his sons Robert J. Berberich and Joseph 
A. Berberich executors thereof. The record did not con¬ 
tain any account by the executors showing what assets 
came into their hands or how r the assets were disbursed, 
except the petition for probate of the will and letters testa¬ 
mentary disclosed the real property owned by the dece 
was of the estimated value of $45,000.00 and the personal 
property of the estimated value of $20,000.00, inclu 
shares of stock in building associations amounting to a 
$2,295.51. 


ding 

bout 


Plaintiff offered in evidence the records No. 25781 olj‘ the 
Probate Branch of the District Court of the United Stfates 
for the District of Columbia in the estate of Rose M. [Ber¬ 
berich, deceased, which showed that she died on Decerliber 


24, 1918 and was survived by her husband, the defenc 


Joseph A. Berberich, and seven children born of their mar 
riage, and that at the time of her death, she owned all the 


ant, 
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property described in Paragraph 7 of the plaintiff’s bill of 
complaint. 

54 Plaintiff offered in evidence the records of the 
District Court of the United States for the District 
of Columbia in Federal-American National Bank and Trust 
Company, plaintiff, vs. Joseph A. Berberich, Robert J. Ber- 
berich, and Robert Berberich Sons, Inc., a corporation, 
defendants, Law No. 79549, showing that on June 1, 1931 
judgment was entered against the defendants by default 
for $33,600.00 with interest from April 16, 1931 to April 
20, 1931 less a credit of $2,877.98 and with interest on the 
balance from April 20, 1931, plus a protest fee of $2.11 
and costs, and that it remains unsatisfied. 

Plaintiff offered in evidence the records of the District 
Court of the United States for the District of Columbia 
in Northern Trust Company, trustee, plaintiff, vs. Joseph 
A. Berberich, Robert J. Berberich, and Robert Berberich 
Sons, Inc., a corporation, defendants, Law No. 79552, show¬ 
ing that on June 1, 1931 judgment was entered against the 
defendants by default for $23,198.09, plus interest and costs, 
and that it remains unsatisfied. 

Plaintiff offered in evidence the records of the District 
Court of the United States for the District of Columbia 
holding a Bankruptcy Court in the matter of Robert J. 
Berberich, a bankrupt, Bankruptcy No. 2564, showing that 
in Schedule B-4 relating to “Property in reversion, remain¬ 
der or expectancy, including property held in trust for the 
debtor or subject to any power or right to dispose of or 
to charge”, that the bankrupt stated, under oath, that he 
had no such property or interest, and showing further in 
the “Summary of debts and assets” that the bankrupt 
stated that he had no property in reversion, remainder, 
trust, etc. 
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Plaintiff offered in evidence the records of the District 
Court of the United States for the District of Columbia 
in J. R. Beaton Company, Inc., a corporation, plaintiff, 
vs. Joseph A. Berberich, defendant, Law No. 83,336, 
55 showing that on April 23,1934, judgment was entered 
by default against the defendant, Joseph A. Berber¬ 
ich, for $2,358.19 with interest from May 23,1931 and costs 
and showing a credit thereon of $270.57 on August 6, 1936; 
that the judgment was based on a note dated May 23, 1J931 
made by Joseph A. Berberich and Robert J. Berberich; 
that a writ of fieri facias was issued and returned willa 
bona on November 17, 1937; that on March 23, 1935 a 
writ of attachment and garnishment was issued and served 
on seventeen garnishees, namely: Charles S. Shreve, 1001 
Fifteenth Street, Northwest, who answered the writ in the 
negative; Lawrence J. Mills, 430 Fifth Street, Northwest, 
who answered the writ in the negative; Samuel Ferguson, 
641 L Street, Southwest, who answered that he was in¬ 
debted to Joseph A. Berberich for one month’s rent in the 
amount of $22.75, that he leased the property June 22, 1934 
for one year from Mills and Company, Fifth and E, North¬ 
west, for $22.75 paid monthly; Perpetual Building Associ¬ 
ation, 500 Eleventh Street, Northwest, which answered the 
writ in the negative; Albert Hudson, 419 N Street, North¬ 
west, who answered the writ in the negative, but stated tfiat 
he rented premises 419 N Street, Northwest, by the month 
at $18.00 per month payable on the first day of each mokh 
to Charles S. Shreve, agent, in advance; James Briggs, 
1621 Third Street, Northwest, who did not answer the writ 
either in the positive or negative, but stated that he rented 
the premises at 1621 Third Street, Northwest, at $35.75 
per month payable on the twenty-third day of each month 
to Mr. Mills, 430 Fifth Street, Northwest; Thomas Suggs, 
1623 Third Street, Northwest, who answered the writ that 
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he was indebted to Joseph A. Berberieh in the sum of $35.75 
less a credit of $6.50 for work done, and that he rented 
premises 1623 Third Street, Northwest, from month to 
month at $35.75 per month payable monthly to Lawrence 
J. Mills on the twenty-sixth day of each month, usually 
paid on the first of the month; Sofie Strange, 909 W 
56 Street, Northwest, who answered the writ in the nega¬ 
tive, but stated that she rented premises 909 W Street, 
Northwest, by the month at $17.50 per month payable 
monthly in advance, and that her lessor was Charles S. 
Shreve; May Berberieh, 1801 Kenyon Street, Northwest, 
who answered the writ in the negative; Thomas Maidlo, 
511 L Street, Northwest, who answered the writ in the 
negative, “except the forthcoming rent due April 20,1936”, 
and he further stated that he rented the house without a 
lease, making monthly payments of $60.75 due on the twen¬ 
tieth day of each month to Lawrence J. Mills, real estate, at 
430 Fifth Street, Northwest, Washington, D. C.; Ernest 
Emerson, 909 Euclid Street, Northwest, who answered that 
he was indebted to Joseph A. Berberieh in the sum of $25.75 
and that he had rented premises 909 Euclid Street, North¬ 
west, about four years with no agreement, payable monthly 
usually on the first of the month to Lawrence J. Mills; 
Mrs. Anna Ruppert, 1832 Lamont Street, Northwest, who 
answered the writ in the negative; Rose Berberieh, 1801 
Kenyon Street, Northwest, who answered the writ in the 
negative; American Security and Trust Company, Fifteenth 
and Pennsylvania Avenue, Northwest, which answered the 
writ in the negative, except for a balance on deposit in 
the amount of $.65; F. B. Earp, 643 L Street, Southwest, 
who answered that he was indebted to Joseph A. Berberieh 
in the amount of $25.50, but the rent is due the first of the 
month to James L. Mills; Edward Parker, 1619 Third 
Street, Northwest, who answered that he was indebted to 
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Joseph A. Berberich for one month’s rent in the amount 
of $35.75; that he rented premises 1619 Third Street, 
Northwest, from month to month from November 11, ll932 
at $35.75 payable on the eleventh day of each inontjb to 
Mr. J. L. Mills; and Washington Permanent Building Asso¬ 
ciation, a corporation, 629 F Street, Northwest, which an¬ 
swered the writ in the negative, except that it stated) the 
Association had a closed account previously in the 
57 name of Robert Berberich, which account was trans¬ 
ferred on December 4, 1931 by Joseph A. Berberich 
and Robert J. Berberich, executors of the estate of Robert 
Berberich, deceased, to the name of Magdalena Berbeifich, 
who on December 15, 1931 transferred the same account 
to the name of May Berberich, in whose name the account 
remained until January 30, 1935, when it was closed; that 
the amount transferred on December 14,1931 was $9,179.14 
and the same amount was transferred on December 115, 
1931; that on May 2, 1932 there was a withdrawal] of 

of 
!unt 


$7,000.10, and on November 20, 1934, a withdrawal 
$1,200.29, and that on January 30, 1935 when the acco 
was closed, there was a withdrawal of $9,224.21. 


The record further shows that on April 20, 1936 anotjher 
writ of attachment and garnishment was issued namjing 
Thomas Maidlow, 511 L Street, Northwest, as garnishee, 
who answered that premises 511 L Street, Northwest, was 
rented in the name of his wife, Mrs. Thomas Maiolo, for 
$60.75 per month, and that rent for the month commencing 
April 20,1936 was owing at that time. 


The record further shows that on April 25, 1936 another 
writ of attachment and garnishment was issued naming 
Lawrence J. Mills, 430 Fifth Street, Northwest, as glar- 
nishee, and that he answered that he was indebted to Joseph 
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A. Berberich in the sum of $30.00 for rent of 511 L Street, 
Northwest, for the month ending May 19,1936 in the amount 
of $60.75, plus $1.75 costs and minus an indebtedness in 
the amount of $32.34. 

The record further shows that on May 13, 1936 another 
writ of attachment and garnishment was issued naming 
Lawrence J. Mills, 430 Fifth Street, Northwest, as gar¬ 
nishee, and that he answered on May 19, 1936 that he was 
indebted to Joseph A. Berberich for rents collected in the 
amount of $322.75 less expenses and landlord and tenant 
court costs, including commission on rents amounting to 
$52.18, making a net amount on hand of $270.57. 

5S The record further shows that on August 5, 1936 
another writ of attachment and garnishment was 
issued naming Lawrence J. Mills as garnishee and that he 
answered the writ in the negative. 

The record further shows that on August 19, 1936 an¬ 
other writ of attachment and garnishment was issued 
naming three garnishees; namely, Mrs. Thomas Maiolo, 
511 L Street, Northwest, and that she answered the writ 
in the negative, except that she said she owed rent for 
premises 511 L Street, Northwest, in the amount of $60.75 
due August 20, 1936 and paid August 20, 1936; James 
Briggs, 1621 Third Street, Northwest, who answered the 
writ in the negative, except that he stated he owed rent 
for premises 1621 Third Street, Northwest, in the amount 
of $35.75 due August 21, 1936 and paid August 21, 1936; 
Samuel Ferguson, 641 L Street, Southwest, who answered 
the writ in the negative, except that he stated he owed 
rent for premises 641 L Street, Southwest, in the sum of 
$22.75 due August 22 and paid August 22,1936. 
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The record further showed that on May 5,1936 judgments 
of condemnation against the garnishees were entered as 


follows: 

Samuel Ferguson for . $22.75 

James Briggs for. 33.75 

Thomas Suggs for. 35.75 

(less credit of $6.50) 

Ernest Emerson for. 25.75 


F. B. Earp for. 25.50 

Edward Parker for. 35.75 


and a judgment of condemnation on August 5, 1936 against 
the garnishee, Lawrence J. Mills for $270.57, none of which 
judgments of condemnation were satisfied except the judg¬ 
ment of condemnation against the garnishee, Lawrence J. 
Mills. 

The record further shows that on April 8, 1936, thq de¬ 
fendant, Joseph A. Berberich, filed the following motion 
and affidavit: 

“• • • MOTION TO QUASH GARNISHMENT. 


Now t conies the defendant, Joseph A. Berberich, by his 
attorneys, Toomey & Tooiney, and moves the Court 
59 to quash the writs of garnishment issued in the above 
entitled cause, and for reasons therefor says: 

1. That the moneys reported in the hands of the various 
garnishees are rents due and payable to the defendant by 
virtue of an estate by the curtesy. 

2. That the defendant is entitled to an estate by I the 
curtesy because of the intestacv of Rose Berberich, his 
wife, now r deceased, w’ho died leaving issue capable of in¬ 
heriting, the issue of this defendant and the said Rose 
Berberich, deceased. 
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3. That moneys, rents or profits derived from an estate 
by curtesy cannot be the subject of garnishment. 

TOOMEY & TOOMEY, 

By VINCENT L. TOOMEY, 
Attorneys for Defendant , 
Joseph A. Berberich.” 


AFFIDAVIT OF JOSEPH A. BERBERICH. 
District of Columbia, ss.: 

Personally appeared Joseph A. Berberich, who being first 
duly sworn, does depose and say that he is the defendant 
named in the above entitled cause of action, in which J. 
R. Beaton Company, Inc., a corporation, is named as plain¬ 
tiff; defendant avers that he is the owner of an estate by 
the curtesy created by virtue of the death of Rose Berber¬ 
ich, his wife, who died intestate December 24, 1918; that 
the said Rose Berberich, deceased, had born to her eight 
children capable of inheriting and to whom defendant was 
father; that at the time said Rose Berberich died she left 
surviving seven children, six of whom now live; that the 
remainder interest in said property is in said children; 
that the moneys now held by the garnishees are for rents 
due defendant by virtue of said estate by the curtesy created 
as aforesaid. 

JOSEPH A. BERBERICH. 

60 “Subscribed and sworn to before me this 8th 
day of April, 1936. 

FRANK E. CUNNINGHAM, 
Clerk , 

By ANDREW A. HORNER, 
Asst. Clerk.” 
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Plaintiff called as a witness Mr. Scott M. Birdsong, \vjho 
being first duly sworn, testified in substance as follows: 
that he is an employee of Washington Permanent Build¬ 
ing Association and appeared as a witness in response to 
a subpoena duces tecum directing the Building Association 
to produce the records of their account in the name of 
Robert Berberich, and that he has produced the records 
as far back as 1926. The records were introduced in evi¬ 
dence and in substance showed that from February 5, 1926 
to December 14, 19B1 the account was in the name of 
Robert Berberich; that on December 14, 1931 Joseph A. 
Berberich filed with the Building Association a certificate 
of the Register of Wills for the District of Columbia aid 
Clerk of the Probate Court showing that on December 
19, 1918 Robert J. Berberich and Joseph A. Berberich 
qualified as executors of the estate of Robert Berberich, 
deceased, and on the said date, December 14, 1931, Joseph 
A. Berberich as executor of the estate of Robert Berberich, 
deceased, executed a written assignment which was offered 
in evidence whereby in substance he transferred and as¬ 
signed $9,197.14 to the credit of Robert Berberich, deceased, 
to Magdalena Berberich. Another written assignment da t¬ 
ed December 15, 1931 showed that on December 15, 1931 
Magdalena Berberich transferred and assigned the sum 
of $9,197.14 in the account to May Berberich. 

The ledger sheets showed a balance of $9,721.10 in the 
account as of January 6, 1931, which included a deposit 
of $25.00 on that date and a dividend in the amount of 
$498.96. From February 1, 1932 to January 30, 1935 
when the account was closed, the ledger sheet showed 
balances, deposits and withdrawals as follows: 

61 February 1, 1932 Balance. $ 9,721.:!0 

February Deposit_$ 25.00 

March Deposit_ 25.00 
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April 

Deposit.... 

25.00 


May 

a 

25.00 


June 

(( 

25.00 


June 12 

i i 

6,220.00 


July 

i l 

25.00 


August 

L i 

25.00 


September 

11 

25.00 


October 

i i 

25.00 

6,445.00 




$16,166.10 

May 

2, 1932 Withdrawal 


7,000.00 




$ 9,166.00 


Dividend . 


383.84 

February 

1, 1933 Balance .. 


$ 8,549.84 


Dividend . 


477.45 


February 1, 1934 Balance . $10,027.29 

November 20, 1934 Withdrawal . 1,200.29 

$ 8,827.00 

Dividend . 397.21 


January 30, 1935 Balance . $ 9,224.21 

January 30, 1935 Withdrawal . 9,224.21 


Mr. Birdsong also produced and there was received in 
evidence a check dated May 2, 1932 No. 45352 drawn by 
Washington Permanent Building Association on the Second 
National Bank of Washington, D. C. to the order of May 
Berberich in the amount of $7,052.60. The check bears the 
following endorsements: 



















“May Berberich 

For deposit to the credit of Fred J. Eden 
Referee in Bankruptcy, in re: Robert J. 
Berberich, Bkcy. No. 2564 
Fred J. Eden” 


The witness also produced and there was received! in 
evidence a check dated November 20, 1934 No. 1028 driwn 
by Washington Permanent Building Association on 'jche 
Riggs National Bank of Washington, D. C., to the orfler 
of May Berberich in the sum of $1,227.29, which bears 
the endorsement of “May Berberich”. 

62 The witness also produced and there was received 
in evidence a check dated January 30, 1935 No. 1|489 
drawn by Washington Permanent Building Association on 


The Riggs National Bank of Washington, D. C. to the order 
of May Berberich, Annie C. Ruppert and Rose B. Ruppert 


in the sum of $9,224.21 and bears the endorsements j of 
the payees and “Charles F. Ruppert”. 


Thereupon, Charles S. Shreve was called as a witness j'or 
the plaintiff and after being first duly sworn, testified in 
substance as follows: That he is a member of the Bar'of 
the District of Columbia and engaged in the practice of 
law and also engaged in the real estate business; that he 
is here in response to a subpoena duces tecum to produce 
his accounts and cancelled checks relating to rents collected 
for Joseph A. Berberich; that he collected rents on premi¬ 
ses 1608 Reeves Court, Northwest, 1419 N Street, North¬ 
west, and 909 W Street, Northwest; that he began collecting 
rents for Miss May Berberich from said premises from 
1926 to December, 1930; that from December, 1930, he col¬ 
lected rents from said premises in the name of Joseph A. 
Berberich until March 16, 1936; that on April 4, 1936 he 
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turned over all rent agreements for said premises to Joseph 
A. Berberich in his (the witness’s) office. 

The witness’s ledger sheets (three in number written on 
both sides) were offered and received in evidence and showed 
in substance as follows: That the account was carried in the 
name of “Joseph A. Berberich, 12th & F Sts., X. W.” from 
the first date of the ledger sheet; namely, December 13, 
1930 through April 4, 1933, the date of the last entry. On 
the top of the first ledger sheet the words “Mary C. Ber¬ 
berich, agent” appeared. On the upper lefthand corner 
of the first ledger sheet the words “Est. Rose M. Berber¬ 
ich” appeared. The ledger sheet showed that from De¬ 
cember 13, 1930 to January 31, 1934, the witness collected 


rents as follows: 

63 W. Lyons, 160S Reeves Court,.$15.00 per month 

R. Simmons, 419 X Street, X. W.18.00 per month 

S. Strange, 909 W Street, X. W.17.50 per month 

and from January 31, 1934 to March 31, 1936, as follows: 

S. Strange, 909 W Street, X. W.$17.50 per month 

A. Hutchinson, 419 X Street, X. W... 18.00 per month 

W. Lyons, 1608 Reeves Court . 15.00 per month 


The ledger sheet showed disbursements bv Mr. Shreve 


for water rent and repairs, as follows: 

12/28/31 water bill, 909 W Street, X T . W.$ 8.75 

5/13/32 T. E. Clark, plumber. 12.10 

4/16/35 water bills, 1608 Reeves Court. 6.56 

4/16/35 water bills, 419 X Street, N. W. 6.56 

4/16/35 water bills, 909 W Street, X. W. 6.56 


The ledger sheet showed disbursement of all the re¬ 
mainder of rents collected to Joseph A. Berberich, less the 
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agent’s commission of 5% on the amounts collected. Thb 
ledger sheets contained the following notations: 

1/30/34 “Joe said he paid Clark plumbing bills”. 
8/26/35 “I returned to Joseph A. Berberich two formal 
of deed from May Berberich to Mary Cath¬ 
erine Berberich, lot 50 block 19 Ingleside 
square No. 2599, as I received the same fronj 
Joe Berberich.” 

, 1/22/36 “Water bills 909 W St. delivered to owner.’j 

3/23/36 “Garnishment Law No. 83,836 J. R. Beatoii 
Company, Inc. v. Joseph A. Berberich, cred-j 
its in my hands, Mch. 24, 1936, I answered 
both interrogatories, no. None. Arthur J.I 
Hilland, Atty. ’ ’ j 

4/ 4/36 “Turned over all agreements to Joseph A. 
Berberich in my office.” 


The witness produced and 115 cancelled checks were re¬ 
ceived in evidence. The first check was dated December 13, 
1930 and the last check was dated March 16, 1936. Each 
and all the checks were drawn by the witness, Charles S.| 
Shreve, and were made payable to Joseph A. Berberich 
and bore his endorsements, except a check dated October 
12, 1931 made payable to Mary C. Berberich, agent, and 
endorsed by her in the amount of $33.75, a check dated 
October 23, 1931 in the amount of $14.25 also made to and 
endorsed by her, a check dated November 17, 1931 in the 
amount of $48.00 made to and endorsed by her, and 
64 a check dated November 24, 1934 payable to Mary 
M. Berberich, agent for Joseph A. Berberich, in the 
amount of $44.45 endorsed by her. 

The witness further testified that he stopped collecting 
the rents from the above-mentioned properties at the direc¬ 
tion of Joseph A. Berberich. 
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On cross-examination, the witness testified that from 
1926 to 1930 his checks were made payable to May Ber¬ 
berich; that he was not sure why the account was carried 
in her name and the checks made payable to her during 
that period, but his recollection is that Joseph A. Berberich 
had a break in his health during that time. 

Thereupon, the plaintiff called Mr. Lawrence J. Mills, 
who being first duly sworn, testified in substance as follows: 
That he is engaged in the real estate business and is here 
in response to a subpoena duces tecum to produce his rec¬ 
ords of rents collected for Joseph A. Berberich and that 
he has produced the records; that he collected rents for 
Joseph A. Berberich on an account in the name of the estate 
of Rose Berberich, wife of Joseph Berberich, and that his 
accounts commenced on November 7,1930; that he collected 
rents on the following properties: 

1619 Third Street, Northwest 
1621 Third Street, Northwest 
1623 Third Street, Northwest 
641 L Street, Southwest 
643 L Street, Southwest 
1610 Reeves Court, Northwest 
1612 Reeves Court, Northwest 
909 Euclid Street, Northwest 
511 L Street, Northwest 

that he began to pay over the rents to Joseph A. Berberich 
in 1930 and continued to do so to August 6, 1936; that on 
April 25, 1935, the account was changed to the name of 
Miss Mary C. Berberich; that collection of rents was taken 
out of his hands on August 6, 1936, that after garnish¬ 
ments were served on tenants in March and April, 
65 1936, he does not remember going to see the tenants 

with Mr. Berberich, but he remembers that he filed 
suits against the tenants for nonpayment of rent after 
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they had been served with writs of garnishment. The wit¬ 
ness identified the records from the Municipal Court of 
the District of Columbia, which showed that he brought 
suits against the tenants for possession for non-payment 
of rent after writs of attachment on the judgment in favor 
of Beaton Company against Berbericli were served on the 
tenants; that at that time he was not dealing with any¬ 
one other than Joseph A. Berberich in relation to the 
houses from which he was collecting rents, and that he 
dealt with Joseph A. Berberich as the owner thereof; that 
he had no transactions whatever with Mary C. Berberich, 
except that the account was put in her name; that he ne^er 
saw Mar\ her"bei ldi in his office; that Joseph A. Bler- 
berich got the rent checks from his office, that he discon¬ 
tinued collection of the rents after garnishments were serv¬ 
ed on him; that the account became too troublesome and he 
turned over the account and rent agreements to Joseph A. 
Berberich. 

The witness produced and there were received in evi¬ 
dence two sets of ledger sheets. The first set consisted of 
fifteen sheets each filled up on both sides except the last, 
the sheets being numbered from 18 to 32 inclusive. All 
the ledger sheets in this group bore the name “Estate of 
Rose Berberich, check to Joseph Berberich, 1801 Kenyon 
St., N. W.” except ledger sheet numbered 32, which bore 
the name “Miss Mary C. Berberich, 1801 Kenyon St., N. 
W.” and the first entry thereon (sheet No. 32) was dated 
August 5, 1936 and the last entry thereon, dated Augur* 
6, 1936. The second set of ledger sheets consisted of four 
sheets, all of which were filled on both sides except the last. 
The sheets were numbered from 1 to 4 and bore the name 
“Miss Mary C. Berberich, 1801 Kenyon St., N. W.” The 
first set of ledger sheets numbered from 18 to 32 com¬ 
mence with the date November 4, 1930 and show collectio ns 
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of rents from the properties managed by the witness, Law¬ 
rence J. Mills, and disbursements, as follows: 

66 

RENTS 

COLLECTED DISBURSEMENTS 


Collector of To 

Court Taxes, D. C., Agent's Joseph A. 
Repairs Costs water rent Commission Berberich 


1930 

Nov. 

$223.30 

$ 

$ 5.70 

$ 

$ 11.17 

$204.33 

Dec. 

161.00 

• 

3.60 


8.08 

149.82 

1931 

Jan. 

229.85 

4 

1 • 

3.85 

* # 1 

11.49 

214.51 

Feb. 

Mch. 

212.25 

222.50 

3.38 

# 

• * • 

10.61 

11.13 

201.64 

207.99 

Apr. 

212.35 

• 



10.61 

201.64 

May 

224.50 


• 

. 

11.22 

213.28 

Jne. 

259.50 

. 

• 


12.98 

246.52 

July 

278.75 

• 

2.10 

• 

13.93 

262.72 

Aug. 

210.35 


2.10 


10.52 

197.73 

Sept. 

270.50 

7.75 

3.60 

• ♦ 

13.53 

240.99 

Oct. 

252.05 

81.53 

4.20 

* 

12.32 

178.75 

Nov. 

267.03 

61.00 



13.25 

192.68 

Dec. 

223.97 

83.85 

4.20 

• 

10.92 

125.00 

1932 

Jan. 

239.11 

32.01 

2.10 

63.75 

11.47 

124.26 

Feb. 

162.75 

44.50 

4.20 


8.14 

105.91 

Mch. 

323.80 

38.60 

5.70 

21.70 

15.49 

228.31 

Apr. 

234.20 

76.27 

2.10 


11.71 

135.12 

May 

206.35 


4.20 

. . 

10.32 

191.83 

Jne. 

244.00 

40.00 

2.10 


12.20 

189.70 

July 

261.60 

23.50 

14.20 

• 

13.08 

220.82 

Aug. 

236.55 

68.97 

2.10 


11.87 

145.15 

Sept. 

196.10 


9.90 


9.80 

174.03 

Oct. 

179.34 

35.00 

7.20 

• 

7.14 

130.00 

Nov. 

279.05 

10.63 

8.40 


13.95 

224.58 

Dec. 

228.30 


1.50 

17.50 

11.41 

197.79 
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RENTS 

COLLECTED DISBURSEMENTS 

Collector of 




Repairs 

Court 

Costs 

Taxes, D. C., 
water rent 

Agent’s 

Commission 

Joseph A. 
Berljerlch 

1933 







Jan. 

226.20 

10.73 

7.80 


11.31 

ld6.36 

Feb. 

261.64 


7.80 

20.79 

12.52 

231.23 

Mch. 

222.06 


6.30 

41.95 

11.06 

ld2.75 

Apr. 

250.30 

21.85 

8.80 


12.52 

217.27 

May 

192.55 


5.70 


9.63 

177.22 

Jne. 

260.20 

15.00 

4.20 

. 

13.00 

22^.00 

July 

192.35 

28.05 

4.20 


9.62 

1^3.53 

Aug. 

260.45 

17.50 

4.20 


13.02 

225.50 

Sept. 

175.03 

37.35 

6.30 


8.38 

123.00 

Oct. 

311.95 

24.45 

6.30 


15.60 

258.50 

Nov. 

255.45 


4.20 


12.77 

238.48 

Dec. 

220.10 

11.25 

6.30 


11.00 

190.55 

1934 







Jan. 

280.64 

42.94 

8.90 

19.47 

14.03 

1917.15 

Feb. 

229.40 


8.55 

8.75 

11.47 

2ojo.63 

Mch. 

239.20 

17.95 

7.40 


11.96 

201.89 

Apr. 

296.70 

31.30 

6.70 


14.84 

24p.86 

67 







May 

216.85 

7.12 

5.55 


10.84 

19p.34 

Jne. 

211.25 


8.50 


9.81 

19&.94 

July 

258.65 

27.85 

3.60 


12.93 

2lll.27 

Aug. 

275.75 

31.45 

1.75 


13.54 

22^7.01 

Sept. 

226.75 

5.00 

5.25 


11.29 

201.21 

Oct. 

258.75 

45.75 

5.25 


12.94 

194.81 

Nov. 

249.50 


1.75 

13.67 

12.48 

221.60 

Dec. 

299.04 




14.04 

28p.OO 

1935 







Jan. 

253.08 

40.40 

1.75 


12.65 

17b.99 

Feb. 

239.60 


1.75 

27.61 

11.98 

193.26 

Mch. 

285.00 

29.65 

8.50 


14.25 

232.70 

Apr. 

272.25 

23.25 

1.85 


13.61 

233.64 
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From May, 1935 to August 6, 1936 when the account was 
closed, the first set of ledger sheets numbered from 18 to 
32 show the collection of rents by Mr. Mills for Joseph A. 
Berberich only as to premises 909 Euclid Street, North¬ 
west, and 511 L Street, Northwest, and in connection with 
such properties during that period of time, they show col¬ 
lections of rents and disbursements as follows: 


RENTS 

COLLECTED DISBURSEMENTS 




Repairs 

Collector of 

Court Taxes, D. C., Agent's 

Costs water rent Commission 

To 

Joseph A. 
Berberich 

1935 






May $ 

76.50 

$ 

$ $ $ 

3.83 

$ 72.67 

June 

76.50 



3.83 

72.67 

July 

76.50 



3.83 

72.67 

Aug. 

76.50 



3.83 

72.67 

Sept. 

78.25 


1.75 

3.91 

72.59 

Oct. 

76.50 



3.83 

72.67 

Nov. 

7S.25 

9.00 

1.75 

3.95 

63.59 

Dec. 

7S.25 


1.75 

3.91 

72.59 

1936 






Jan. 

97.49 

3.oo 

1.75 27.31 

4.88 

60.00 

Feb. 

60.75 

11.50 

1.75 

3.04 

44.46 

Meh. 

89.75 

10.35 

3.25 

4.33 

71.82 

68 

From April 17 

, 1936 to August 6, 

1936, 

the date 


of the last entry on the list of ledger sheets number¬ 
ed 18 to 32, the entries showed receipt of rents from 511 
L Street, Northwest in the total sum of $244.75, court 
costs in connection with 909 Euclid Street, Northwest in 
the sum of $1.50, and in connection with 511 L Street, 
Northwest, in the sum of $1.75, repairs on 511 L Street, 
Northwest, in the sum of $2.00, commission to Mr. Mills of 
$9.11, a check to Mary C. Berberich in the amount of 
$149.14. As of August 5, 1936 the following entry appears: 
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“L. J. Mills, Jr., court costs bill of interpleader 
Berbericli v. Beaton Co., Supreme Ct.$13.00 

M. Fee, Serving rule to show cause, Clerk’s.. 2.00 

Fee, filing rule and petition . 1.00 

Court Fee $5.00 M. Fee $1.00 . 6.00” 

As of August 6, 1936, the last two entries appear as fol¬ 
lows : 

“Com.$ 3.l|3 

Cli. #15422 Am. & Tr.—Arthur J. Hilland, 

Atty., for the J. R. Beaton Co.—duplicate state¬ 
ment in rent folder sent 5/19/36—511 L St. 

N. W. under garnishment proceedings .56.1L2” 

The second list of ledger sheets numbered 1 to 4 in the 
name “Miss Mary C. Berbericli, 1801 Kenyon St., N. 'WL” 
recorded the collection of rents from premises 1621 Third 
Street, Northwest, 1623 Third Street, Northwest, 1610 
Reeves Court, Northwest, 1612 Reeves Court, Northwest, 
1619 Third Street, Northwest, 643 L Street, Southwest, and 
641 L Street, Southwest, from April 25, 1935, the date of 
the first entry, to August 5, 1936, the date of the last en¬ 
try on the ledger sheets. During that period of time ihe 
ledger sheets showed the collection of rents from said prem¬ 
ises and disbursements in connection therewith, as fol¬ 
lows : 
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69 ... 

1935 ' . 

Apr. 25 to 

RENTS 

COLLECTED DISBURSEMENTS 

Collector 



Repairs 

Court 

Costs 

of Taxes, Agent's 
D. C., Com- 

water rent mission 

To 

Joseph A. 
Berberich 

To 

Mary C. 
Berberich 

June 1 

$203.00 

$ 2.00 

$ 3.50 

$ $10.15 

• 

$187.35 

June 

174.19 

9.00 

1.75 

8.44 


155.00 

July 

188.50 


1.75 

9.43 


171.88 

Aug. 

188.75 

4.75 

1.50 

• . 9.44 


183.06 

Sept. 

191.25 

25.00 


9.56 


156.69 

Oct. 

187.41 

12.35 

1.75 

8.31 


160.00 

Nov. 

171.00 

25.50 

1.50 

8.55 


114.29 

Dec. 

165.75 

8.00 


8.25 


149.46 

1936 







Jan. 

196.00 

1.50 

1.75 

13.12 9.80 

35.00 

134.83 

Feb. 

132.83 

29.55 

1.75 

6.53 


95.00 


From February 28,1936 to May 12, 1936 the ledger sheets 
in the name of Mary C. Berberich numbered 1 to 4 show 
rent collections in the amount of $192.65, rental agent’s com¬ 
mission of $8.33, water rent of $20.79, repairs of $7.50, dis¬ 
bursements to Mary C. Berberich of $135.00, overdraft of 
$26.05, and court costs in the amount of $10.50 for landlord 
and tenant summonses on April 16, 1936 against the tenants 
of 1612 Reeves Court, Northwest, 1623 Third Street, North¬ 
west, 1621 Third Street, Northwest, 643 L Street, South¬ 
west, 641 L Street, Southwest, and 1619 Third Street, North¬ 
west. 

For the period from May 12, 1936 to July 30, 1936 the 
ledger sheets numbered 1 to 4 show rent collections in the 
amount of $690.57 and disbursements as follows: Court 
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costs in the amount of $10.25 for landlord and tenant sum¬ 
monses against the tenants of 1612 Reeves Court, North¬ 
west, 1623 Third Street, Northwest, 1621 Third Street, 
Northwest, 641 L Street, Northwest; repairs, $40.55; water 
rent, $8.14; agent’s commission, $21.37; check to Arthur J. 
Hilland, Atty. for J. R. Beaton Company, as per order of 
Court, $214.45 on August 6, 1936. 

The ledger sheet numbered 4 shows the receipt of rents 
in the amount of $67.00 on August 5,1936 and disbursements 
as follows: 

70 repairs, $7.00; agent’s commission, $3.35; Mary C. 
Berberich, $56.65. There were no further entries on the 
ledger sheets after August 6, 1936. 

The witness produced and there were received in evi¬ 
dence 108 cancelled checks all drawn by the witness, Law¬ 
rence J. Mills. The oldest check was dated Januarv 28, 

1935. All the checks (19 in number) from that date to and 
including April 10, 1935 were made to the order of the de¬ 
fendant, Joseph A. Berberich, and endorsed by him. The 
20th check was dated May 1, 1935. That and the remain¬ 
ing checks were dated, payable, in the amounts, and en¬ 
dorsed as follows: 

Date Payee Amount Endorsements 

1935 

May 1 Mary C. Berberich $15.00 Mary C. Berberich 
“ 2 Mary C. Berberich 35.00 Mary C. Berberich 

“ 6 Jos. A. Berberich 20.00 Jos. A. Berberich 

“ 8 Mary C. Berberich 15.00 Mary C. Berberich and 

Jos. A. Berberich 

“ 13 Mary C. Berberich 40.00 Mary C. Berberich and 

Jos. A. Berberich 
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Date 

Payee 

Amount 

Endorsements 

May 

16 

Mary C. Berberich 

25.00 

Mary C. Berberich and 





Jos. A. Berberich 

i C 

21 

Joseph A. Berberich 

52.67 

Joseph A. Berberich 

i 6 

27 

Mary C. Berberich 

40.00 

Mary C. Berberich and 





Joseph A. Berberich 

Jne. 

1 

Mary C. Berberich 

17.35 

Mary C. Berberich and 





Jos. A. Berberich 

< t 

11 

Joseph A. Berberich 





or bearer 

20.00 

Charles Berberich 

< t 

21 

Joseph Berberich 

52.67 

Joseph Berberich 

i « 

26 

Mary C. Berberich 

20.00 

Mary C. Berberich 

July 

3 

Mary C. Berberich 

50.00 

May Berberich 

i i 

6 

Mary C. Berberich 

35.00 

Mary C. Berberich 

C i 

12 

Joseph A. Berberich 

20.00 

Joseph A. Berberich 

i i 

17 

Mary C. Berberich 





or bearer 

50.00 

Jos. A. Berberich 

c c 

22 

Joseph A. Berberich 

32.67 

Joseph A. Berberich 

C i 

22 

Joseph A. Berberich 

20.00 

Joseph A. Berberich 

i L 

27 

Mary C. Berberich 





or bearer 

15.00 

May Berberich 

i c 

29 

Mary C. Berberich 

21.88 

Mary C. Berberich and 





Joseph A. Berberich 

Aug. 

2 

Mary C. Berberich 

45.00 

Mary C. Berberich 

C i 

6 

Mary C. Berberich 





or bearer 

25.00 

Joseph A. Berberich 

C i 

12 

Mary C. Berberich 





or bearer 

15.00 

Joseph A. Berberich 

i i 

12 

Joseph A. Berberich 

15.00 

Joseph A. Berberich 

i i 

14 

Mary C. Berberich 
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i ^ 


or bearer 

35.00 

Joseph A. Berberich 

21 

Joseph A. Berberich 

50.00 

Joseph A. Berberich 

a 

24 

Mary C. Berberich 

15.00 

Joseph A. Berberich 

i < 

26 

Mary C. Berberich 





or bearer 

25.00 

Joseph A. Berberich 
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Date 

Payee 

Amount 

Aug. 27 

Mary C. Berberich 

13.06 

“ 27 

Joseph A. Berberich 

7.67 

Sept. 3 

Mary C. Berberich 



or bearer 

35.00 

“ 7 

Mary C. Berberich 



or bearer 

15.00 

“ 16 

Mary C. Berberich 



or bearer 

15.00 

“ 17 

Mary C. Berberich 



or bearer 

35.00 

“ 17 

Joseph A. Berberich 

25.00 

“ 21 

Mary C. Berberich 



or bearer 

15.00 

“ 23 

Joseph A. Berberich 

47.59 

“ 27 

Mary C. Berberich 



or bearer 

41.69 

Oct. 1 

Marv C. Berberich 
•> 

> 


or bearer 

20.00 

“ 4 

Joseph A. Berberich 

15.00 

“ 4 

Mary C. Berberich 



or bearer 

35.00 

“ 7 

Mary C. Berberich 



or bearer 

15.00 

“ 12 

Mary C. Berberich 



or bearer 

5.00 

“ 15 

Mary C. Berberich 



or bearer 

30.00 

“ 15 

Joseph A. Berberich 

10.00 

“ 17 

Joseph A. Berberich 

10.00 

“ 19 

Mary C. Berberich 



or bearer 

15.00 

“ 22 

Joseph A. Berberich 

37.67 

“ 24 

Mary C. Berberich 



or bearer 

5.00 


Endorsements 
Mary C. Berberich 
Joseph A. Berberich 


Joseph A. Berberich 

Joseph A. Berberich 

Joseph A. Berberich 

Joseph A. Ijerberich 
Joseph A. ijerberich 


Walter F. Berberich 
Joseph A. Berberich 


Joseph A. Ijerberich 

Joseph A. berberich 
Joseph A. ijerberich 

Joseph A. Berberich 

Joseph A. Berberich 

Joseph A. Ijerberich 


Joseph A. B 
Joseph A. Ei 
Joseph A. B 


erbcrich 

erberich 

erberich 


Joseph A. Ijerberich 
Joseph A. Ijerberich 

Joseph A. Berberich 
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Date Payee 


Oct. 

28 

Mary C. Berberich 
or bearer 

Nov. 

4 

Mary C. Berberich 
or bearer 

i i 

r» 

i 

Mary C. Berberich 
or bearer 

i C 

13 

Mary C. Berberich 
or bearer 

L i 

18 

Joseph A. Berberich 

C i 

21 

Joseph A. Berberich 

c c 

23 

Mary C. Berberich 
or bearer 

i i 

25 

Mary C. Berberich 

L L 

25 

Mary 0. Berberich 
or bearer 

i L 

27 

Marv C. Berberich 
or bearer 

i t 

27 

Mary C. Berberich 
or bearer 

i i 

72 

30 

Marv C. Berberich 
or bearer 

Dec. 

3 

Marv C. Berberich 
or bearer 

< < 

13 

Mary C. Berberich 
or bearer 

« t 

17 

Mary C. Berberich 
or bearer 

L l 

17 

Joseph A. Berberich 

< l 

21 

Joseph A. Berberich 

l i 

28 

Mary C. Berberich 

( ( 

31 

Mary C. Berberich 
or bearer 


mouyit Endorsements 

40.00 Joseph A. Berberich 

25.00 Joseph A. Berberich 

5.00 Joseph A. Berberich 

35.00 Joseph A. Berberich 
15.00 Joseph A. Berberich 

48.59 Joseph A. Berberich 

10.00 Joseph A. Berberich 
20.00 Mary 0. Berberich 

5.00 Joseph A. Berberich 

5.00 Joseph A. Berberich 

9.29 Joseph A. Berberich 

27.00 Joseph A. Berberich 

40.00 Joseph A. Berberich 

35.00 Joseph A. Berberich 

15.00 Joseph A. Berberich 
25.00 Joseph A. Berberich 

47.59 Joseph A. Berberich 
32.46 Mary C. Berberich 

25.00 Joseph A. Berberich 





Bate Payee Amount Endorsements 


1936 


Jan. 

6 

Mary C. Berberich 






or bearer 

50.00 

Joseph A. Bea 

rberich 

< < 

14 

Joseph A. Berberich 

35.00 

Joseph A. Bea 

[•berich 

< < 

20 

Mary C. Berberich 






or bearer 

10.00 

Joseph A. Be: 

'be rich 

11 

20 

Joseph A. Berberich 

60.00 

Joseph A. Be: 

'berich 

<< 

21 

Joseph A. Berberich 

11.51 

Joseph A. Be 

rberich 

< < 

25 

Mary C. Berberich 

20.00 

Richard S. Berberich 

< < 

31 

Mary C. Berberich 






or bearer 

29.83 

Joseph A. Bei 

rberich 

Feb. 

4 

Marv C. Berberich 

15.00 

Mary C. Bertie rich 

£ £ 

12 

Mary C. Berberich 


i 




or bearer 

35.00 

Joseph A. Berberich 

£ £ 

18 

Mary C. Berberich 






or bearer 

25.00 

Joseph A. Berberich 

£ £ 

20 

Joseph A. Berberich 

10.00 

Joseph A. Berberich 

£ £ 

21 

Joseph A. Berberich 

34.46 

Joseph A. Bei 

•berich 

£ £ 

25 

Marv C. Berberich 






or bearer 

20.00 

Joseph A. Bei 

•berich 

£ £ 

28 

Mary C. Berberich 






or bearer 

5.00 

Joseph A. Berberich 

Mch. 

3 

Mary C. Berberich 






or bearer 

70.00 

Joseph A. Berberich 

£ £ 

12 

Mary C. Berberich 






or bearer 

60.00 

Joseph A. Bei 

rberich 

£ £ 

20 

Joseph A. Berberich 

25.00 

Joseph A. Bei|berieh 

£ £ 

23 

Joseph A. Berberich 

46.82 

Joseph A. Berberich 

Aug. 

5 

Mary C. Berberich 

149.14 

Mary C. Berbprich 

£ £ 

5 

Mary C. Berberich 

56.65 

Mary C. Berberich 

£ £ 

6 

Arthur J. Hilland, 



i 



Atty. for J. R. 






Beaton Company 

56.12 

Arthur J. Hil 

land, 


Attv. for J. R. 
Beaton Company 
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73 The witness further testified that lie usually hand¬ 
ed the checks to Joseph A. Berberich personally; 
that Joseph A. Berberich authorized the repairs that were 
made. 

On cross examination, the witness testified that in May, 
1936 he filed a bill of interpleader in Equity cause No. 61456 
entitled “Lawrence J. Mills, plaintiff vs. Joseph A. Ber¬ 
berich, et at, defendants", the proceedings in which will ap¬ 
pear in the record, having been designated as a part of the 
record by the defendant’s counter designation of record. 
The witness identified his signature to the original and 
amended bills of interpleader. He further testified that 
the proceedings had to be dismissed because the plea in 
abatement of J. B. Beaton Company was granted and serv¬ 
ice of process could not be had against the company. He 
further testified that the properties from which he collected 
rents were old and in pretty bad condition. 

Thereupon, the plaintiff called Henry H. Carter, who be¬ 
ing first duly sworn, testified in substance as follows: that 
he is a real estate broker and is here in response to a sub¬ 
poena duces tecum to produce his records covering rents 
collected by him; that he collected the rents for Joseph A. 
Berberich's daughter, Mary C. Berberich; that the rent 
collections were turned over to him by Mr. Joseph A. Ber¬ 
berich; that Mr. Joseph A. Berberich told him about the 
matter and took it up with him; that the properties from 
which he collected rents were premises, 

511 L Street, Northwest 
1608 Beeves Court, Northwest 
1610 Beeves Court. Northwest 
1612 Beeves Court, Northwest 
909 Euclid Street, Northwest 
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909 W Street, Northwest 
1619 Third Street, Northwest 
1621 Third Street, Northwest 
1623 Third Street, Northwest 
641 L Street, Southwest 
643 L Street, Southwest 
419 N Street, Northwest 
74 that he started to collect the rents from said prop¬ 
erties in 1937; that he had no dealings with Mary C. 
Berberich personally in regard to the property; that Joseph 
A. Berberich was in his office personally from time to time 
about the properties and other matters. The witness pro¬ 
duced a group of 79 cancelled cheeks which he testified cov¬ 
ered his remittances of rents collected from the property. 
The first check was dated November 18, 1937 and the last 
one was dated May 1, 1940. All the cheeks were signed by 
the witness as the maker and were made payable to Mary 
C. Berberich. The checks were dated, in the amounts and 
endorsed as follows: 

Date Amounts Endorsements 


11/18/37 

$ 12.48 

Mary C. Berberich 

Joseph A. Berberich, E. F. Jar- 
boe 

12/ 2/37 

14.73 

Mary Berberich 

Harry Feldman 

E. T. Zeizler 

12/ 8/37 

24.47 

Mary C. Berberich 

Harry Feldman 

12/22/37 

21.62 

Mary C. Berberich 

Harry Feldman 

9/21/38 

104.92 

Pay to the order of The Riggs 


National Bank 

Rose Duckett, Mary C. Berber- ] 
ich 
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Date 

Amounts 

12/23/38 

33.97 

12/ 7/38 

3.63 

12/15/38 

39.07 

2/21/38 

81.18 

11/15/38 

40.85 

12/31/38 

51.30 

1/ 7/38 

14.73 


11/26/38 

11/25/38 

3/ 7/38 

36.10 

129.68 

14.73 

3/22/38 

62.23 

5/20/38 

52.25 

75 Date 

5/ 3/38 

Amounts 
$ 36.34 

5/ 6/38 

39.19 

3/29/38 

4/20/38 

26.37 

52.25 


Endorsements 

Mary C. Berberich 

May Berberich 

Karl H. Noe 

Marv C. Berberich 
* 

one illegible endorsement 
A. B. Liquor Co. 

Mary C. Berberich 
Mary C. Berberich 
Vernon F. Duckett 
Mary C. Berberich 
Mary C. Berberich 
May Berberich 
Mary C. Berberich 
Kenesaw Market 
Harry Feldman 
G. P. Iverson Co. 

Mary C. Berberich 
Mary C. Berberich 
Mary C. Berberich 
Harry Feldman 
B. B. Earnshaw Co., Inc. 
Mary C. Berberich 
Vernon F. Duckett 
Mary Berberich 
Harry Feldman 

Endorsements 
Mary Berberich 
Harry Feldman 
Mary C. Berberich 
Vernon F. Duckett 
Mary C. Berberich 
Mary C. Berberich 
Joseph A. Berberich 
Raymond R. Rupert 
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Date 

Amounts 

Endorsements 

4/ 6/38 

25.47 

Mary C. Berberich 

Harry Feldman 

10/10/38 

53.20 

Mary C. Berberich 

Harry Feldman 

10/ 1/38 

58.45 

Mary C. Berberich 

9/ 2/38 

111.28 

Mary C. Berberich 

1/ 3/38 

21.62 

Mary C. Berberich 

Kenesaw Market 

Harry Feldman 

Harry Shapiro Company 

1/24/38 

21.62 

Mary C. Berberich 

Harry Feldman 

2/ 9/38 

14.73 

Mary Berberich 

Harry Feldman 

B. B. Earnshaw Co., Inc. 

1/24/38 

24.47 

Mary C. Berberich 

Kenesaw Market 

Harry Feldman 

2/23/38 

21.62 

Mary C. Berberich 

Harry Feldman 

B. B. Earnshaw Co., Inc. 

12/19/38 

61.75 

Mary C. Berberich 

May Berberich 

7/ 6/38 

37.44 

Mary C. Berberich 

Harry Feldman 

1/20/39 

117.33 

Mary C. Berberich 

2 illegible endorsements 

1/28/39 

85.03 

Marv Berberich 

2 illegible endorsements 

12/15/39 

96.14 

Marv C. Berberich 

Pay to the order of The Riggs 
National Bank 

Rose Duckett 

11/30/39 

175.90 

Rose Duckett 


62 


Date 

Amounts 

Endorsements 

2/ 7/39 

55.58 

Rose Duckett 

4/14/39 

160.08 

Rose Duckett 

2/15/39 

40.85 

Mary C. Berberich 

3/30/39 

37.24 

Mary C. Berberich 

3/14/39 

155.33 

Mary C. Berberich 

3/ 1/39 

104.03 

Mary C. Berberich 

7/14/39 

118.75 

Mary C. Berberich 

9/15/39 

118.73 

Mary C. Berberich 



Pay to the order of The Riggs 


National Bank 


6/30/39 

99.75 

Rose Duckett 

Rose Duckett 

8/28/39 

155.33 

Rose Duckett 

8/15/39 

94.53 

Rose Duckett 

7/31/39 

155.33 

Rose Duckett 

5/31/39 

85.03 

Rose Duckett 

6/14/39 

49.32 

Mary C. Berberich 

76 Date 

Amounts 

Rose Duckett 

Endorsements 

1/ 5/39 

$ 31.83 

Mary C. Berberich 

5/15/39 

189.05 

Mary C. Berberich 

5/ 2/39 

29.80 

Pay to the order of The Riggs 
National Bank 

Rose Duckett 

Mary C. Berberich 

9/29/39 

145.35 

Mary C. Berberich 

11/15/39 

46.08 

Mary C. Berberich 

10/31/39 

122.49 

Pay to the order of The Riggs 
National Bank 

Rose Duckett 

Rose Duckett 

10/16/39 

132.97 

Rose Duckett 

1/16/40 

81.50 

Rose Duckett 

1/31/40 

227.53 

Rose Duckett 

2/19/40 

79.53 

Rose Duckett 
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Date 

Amounts 

Endorsements 

4/ 1/40 

154.85 

Rose Duckett 

5/15/40 

157.65 

Rose Duckett 

5/ 1/40 

97.49 

Rose Duckett 

4/15/40 

122.55 

Mary C. Berberich 

1/31/41 

140.60 

Mary C. Berberich 

Rose Duckett 

3/17/41 

117.38 

Mary C. Berberich 

2/17/41 

61.75 

Mary C. Berberich 

Pay to the order of The Ri 
National Bank 

Rose Duckett 

3/ 3/41 

136.57 

Rose Duckett 

4/ 1/41 

111.15 

Rose Duckett 

4/15/41 

58.15 

Rose Duckett 

5/14/41 

108.54 

Rose Duckett 

6/ 2/41 

76.69 

Rose Duckett 

5/ 1/41 

150.00 

Mary Berberich 

Rose Duckett 

5/28/41 

100.00 

Mary C. Berberich 

Rose Duckett 

6/ 6/41 

73.44 

Mary C. Berberich 

Pay to the order of The Ri 
National Bank 

Rose Duckett 

7/ 1/41 

169.77 

Rose Duckett 

7/21/41 

94.23 

Rose Duckett 

7/31/41 

74.75 

Mary C. Berberich 

Rose Duckett 

8/14/41 

29.20 

Mary C. Berberich 

Rose Duckett 


The witness produced and there were offered in evidence 
rent statements in the name of Mary C. Berberich dom- 
mencing as of January 4, 1938. The statements shoWed 
the following: 
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witness from 7/1/40 until 9/16/40. 
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Thereupon, the plaintiff called Rose Duckett, who was 
waiting in the witness room as a witness for the defend¬ 
ants, and after being duly sworn, she testified in sub¬ 
stance, as follows: That she is the daughter of the de¬ 
fendant, Joseph A. Berberich, and sister of the defendant, 
Mary C. Berberich Lindeneau, and niece of the defendant, 
May Berberich. All the above-mentioned checks made by 
Henry H. Carter to Mary C. Berberich were handed to the 
witness and she was asked to state whether or not the en¬ 
dorsements thereon “Mary C. Berberich” were in the 
handwriting of her sister, Mary C. Berberich, and the wit¬ 
ness answered that all said endorsements were in her (the 
witness’) handwriting; that her sister, Mary C. Berberich, 
left the United States in 1937 or 1938 and had been away 
from Washington since that time, and gave her (the wit¬ 
ness) a power of attorney, but the witness did not 
80 produce the power of attorney; that her sister, Mary 
C. Berberich, had acquired tax deeds to all the prop¬ 
erties described in paragraph 7 of the plaintiff’s bill of 
complaint, and that Mr. Carter had been collecting the 
rents for her, and that all the rents had been deposited in 
The Riggs National Bank in an account in the name of 
Rose Duckett, subject to check by her brother, Walter 
Berberich, or the witness. She further testified that her 
sister used some of the rents with which to purchase the 
tax deeds and also borrowed some money for that pur¬ 
pose, but she did not remember when, how much, or from 
whom the money w*as borrowed. The witness produced 
and there were offered in evidence bank statements from 
The Riggs National Bank, the first of which was dated 
February 29, 1940, and the last of which was dated August 
29, 1941, all of which showed at the top an account as fol¬ 
lows: “Dr. Walter F. Berberich and/or Mrs. Rose Duckett, 
1752 P St., N.W., Washington, D. C.” The name of the 
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defendant, Mary C. Berberich Lindeneau, did not appeaif 
on any of the bank statements. The witness further tesj 
tified that from the proceeds of the rent, her father’s room 
and board bill of $40.00 per month was paid to her auntj 
the defendant, May Berberich, and also his spending money 
and bills for clothing, etc. of about $15.00 per month. Also 
$40.00 per month for my brother Dick’s board. 

The witness produced and there were received in evi¬ 
dence three sets of check stubs, the earliest entry in which 
was August 17, 1938, and the last, March 9, 1941. She tes¬ 
tified that the check stubs related to the account in The 
Riggs National Bank in which the rents were deposited. 
The check stubs contained entries some of which definitely 
related to the defendant, Joseph A. Berberich, as follows: 
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Check No. 3 8/17/38 Joseph A. Berberich.$15.00 

8 8/25/38 Joseph A. Berberich.15.00 

15 9/ 1/38 Joseph A. Berberich.15.00 

26 9/ 7/38 Joseph A. Berberich. 15.00 

41 9/16/38 Joseph A. Berberich. 15.00 

47 9/22/38 Joseph A. Berberich . 15.00 

57 9/28/38 Vernon F. Duckett, bread, 

Poo’s and Dick’s allowance 
—chickens—Toomey’s note 

—Libbey’s pay . 40.58 

66 10/15 Joseph A. Berberich. 4.00 

70 11/19/38 Joseph A. Berberich, Cash . 10.00 

72 11/28/38 Joseph A. Berberich. 25.00 

76 1/ 4/39 Joseph A. Berberich. 10.00 

84 3/20/39 Cash for Pop . 25.00 

85 3/24/39 Cash for Pop . 25.00 

87 3/29/39 Pop, cash . 20.00 


89 4/10/39 May Berberich, Pop’s board 40.00 
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Cheek No. 90 4/17/39 Joseph A. Berberich. 20.00 

91 4/24/39 Joseph A. Berberich . 10.00 

Note: also check on April 21 10.00 
— 5/ 1/39 Joseph A. Berberich, cash.. 25.00 

93 5/ 8/39 Joseph A. Berberich. 20.00 

94 5/13/39 Joseph A. Berberich for 

May for rent. 50.00 

96 5/22/39 Joseph A. Berberich. 20.00 

97 5/24/39 Joseph A. Berberich. 15.00 

99 5/26/39 May Berberich for room and 

board . 40.00 

102 6/ 6/39 May Berberich . 40.00 

104 6/15/39 Joseph Berberich . 20.00 

111 7/ 6/39 May Berberich . 35.00 

112 7/18/39 May Berberich . 70.00 

115 8/ 8/39 May Berberich . 65.00 

117 8/14/39 Joseph A. Berberich. 20.00 

118 8/24/39 Joseph A. Berberich. 20.00 

119 8/26/39 May Berberich . 80.00 

121 8/31/39 Joseph A. Berberich. 20.00 

2 9/11/39 Joseph A. Berberich.20.00 

3 9/15/39 Joseph A. Berberich.20.00 

4 9/22/39 Joseph A. Berberich.20.00 

5 9/26/39 Joseph A. Berberich. 5.00 

6 9/26/39 May Berberich . 80.00 

7 9/30/39 Joseph Berberich . 20.00 

11 10/ 9/39 Joseph Berberich. 20.00 

12 10/12/39 Joseph Berberich . 20.00 

16 10/19/39 Joseph Berberich . 20.00 

17 10/23/39 May Berberich . 80.00 

18 10/27/39 Joseph Berberich. 20.00 

19 11/ 1/39 Joseph Berberich . 20.00 

23 11/ 8/39 Joseph Berberich. 20.00 

25 11/13/39 Joseph Berberich. 10.00 
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Cheek No. 26 11/16/39 Joseph Berberich . 

27 11/21/39 May Berberich . 

28 11/23/39 Joseph Berberich. 

30 12/ 4 Joseph Berberich. 

32 12/ 5/39 Joseph Berberich. 

34 12/11/39 Joseph Berberich . 

36 12/18/39 May Berberich . 

42 12/27/39 Joseph Berberich . 

46 1/16/40 Joseph Berberich . 

47 1/26/40 May Berberich, room and 

board . 

53 2/12/40 May Berberich . 

82 

57 2/24/40 May Berberich, room and 

board . 

58 3/ 8/40 May Berberich . 

66 3/20/40 May Berberich . 

74 4/13/40 May Berberich . 

— 5/22/40 May Berberich . 

98 6/ 6/40 May Berberich . 

104 6/17/40 May Berberich . 

108 7/ 2/40 May Berberich, room and 
board for June . 

— 7/17/40 May Berberich . 

116 7/25/40 May Berberich, room and 

board for balance in July .. 
4 8/21/40 May Berberich, for room 

and board for August. 

9 8/31/40 Joseph Berberich. 

13 9/10/40 May Berberich . 

18 9/19/40 May Berberich, room .and 

board . 

20 10/ 7/40 May Berberich, R. & B. 

for October . 


20.00 


40 

7 

1 


Loo 

oo 

25 


20 | 

70| 

50 


20LOO 


00 

L00 

00 


50 r 00 
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40 
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50.00 
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30.00 
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30.00 
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Check No. 22 10/17/40 May Berberich, for last part 

Oct. room and board.40.00 

25 11/12/40 May Berberich, y 2 Nov. R. & 

B.40.00 

35 12/ 5/40 May Berberich, rent for No¬ 
vember concl.40.00 

41 12/11/40 May Berberich, first % of R. 

& B. for Dec.40.00 

47 12/18/40 May Berberich, remainder 

for R. & B. for Dec.40.00 

52 1/ 3/41 May Berberich . 30.00 

Lyons check .$10.00 

30.00 

58 1/23/41 May Berberich.$40.00 

Final payment for R. & B. 
for Jan. 

88 3/24/41 May Berberich . 20.00 

94 4/ 5/41 May Berberich, R. & B. 

April . 40.00 

99 4/14/41 May Berberich, R. & B. 

April •. 40.00 

From check stub No. 46 dated January 16, 1940 in the 
name of Joseph A. Berberich and in the amount of $50.00 
there were no further check stubs bearing the name Joseph 
A. Berberich until check stub No. 9 dated August 31, 1940 
in the name of Joseph Berberich in the amount of $50.00, 
and from the latter date until check stub No. 1 and dated 
March 8, 1941, there were no stubs in the name of Joseph 
A. Berberich, but during those periods, there were numer¬ 
ous check stubs to “cash”. The bank statements of The 
Riggs National Bank, which were offered and received in 
evidence, as hereinbefore shown, were accompanied by the 
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cancelled checks mentioned in the statements and such 
checks were also offered and received in evidence. Check 
No. 96 dated May 31, 1940 to “cash” in the sum of $10.00 
was endorsed by “Joseph A. Berberich” and also bore the 
deposit endorsement of “Shannon & Luchs Co.”, 
83 by which firm Joseph A. Berberich was employed. 

Check No. 105 dated May 17, 1940 payable tj> 
“Cash” in the sum of $10.00 was endorsed ii]i 
the same manner. Check No. — dated June 24j, 
1940 payable to “Cash” in the sum of $15.00 bore 
the deposit endorsement of “Shannon & Luchs Co.” Thi 
same was true of Check No. — dated June 13, 1940 to 
“Cash” in the sum of $40.00. From March 28, 1940, the 
date of the oldest cancelled check to “Cash” received in 
evidence, the checks made payable to “cash” were num¬ 
bered, dated, in the amounts and endorsed as follows: 


Number 

Date 

1940 

Amount 

Endorsements 

68 

3/38 

$ 20.00 

No endorsement 

69 

4/ 1 

38.00 

Credit account E. J. Neuland 

73 

4/11 

50.00 

No endorsement 

— 

4/13 

5.00 

No endorsement 

75 

4/15 

20.00 

W. J. Neuland 

80 

4/19/40 

20.00 

W. J. Neuland 

81 

4/23 

25.00 

W. J. Neuland 

83 

4/26 

25.00 

W. J. Neuland 

A. B. Burbaum 

— 

4/ 8 

15.00 

No endorsement 

85 

4/30 

20.00 

W. J. Neuland 

88 

5/ 2 

20.00 

W. J. Neuland 

A. B. Burbaum 

89 

5/8 

45.00 

No endorsement 

94 

5/28 

125.00 

No endorsement 
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Number 

Date 

Amount 

Endorsements 

96 

5/31 

10.00 

Joseph A. Berberich 
Shannon & Luchs Co. 

100 

6/ 7 

15.00 

W. J. Neuland 

A. B. Burbaum 

105 

5/17 

10.00 

Joseph A. Berberich 
Shannon & Luchs Co. 

— 

6/24 

15.00 

Shannon & Luchs Co. 

— 

6/13 

10.00 

Shannon & Luchs Co. 

— 

7/ 5 

10.00 

W. J. Neuland 

— 

7/11/ 

10.00 

Charles F. Ruppert 

— 

7/13 

10.00 

No endorsement 

— 

7/17 

25.00 

No endorsement 

— 

7/19 

10.00 

W. J. Neuland 

— 

7/26 

20.00 

No endorsement 

109 

7/ 2 

10.00 

W. J. Neuland 

114 

7/10 

10.00 

H. H. Carter 

118 

8/ 3 

20.00 

W. J. Neuland 

1 

8/ 9 

25.00 

Richard Berberich 

5 

8/21 

10.00 

Charles Turner 

8 

8/26 

10.00 

No endorsement 

— 

10/ 4 

25.00 

H. H. Carter 

— 

10/12 

20.00 

W. J. Neuland 

21 

10/17 

20.00 

W. J. Neuland 

26 

84 

11/12 

20.00 

W. J. Neuland 

A. B. Burbaum 

— 

11/18 

20.00 

W. J. Neuland 

30 

11/27 

20.00 

W. J. Neuland 

38 

12/ 5 
1941 

10.00 

W. H. Carter 

59 

1/27 

5.00 

No endorsement 

— 

1/30 

5.00 

Rose Duckett 

— 

2/ 8 

100.00 

J. Wm. Berberich 
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Number 

Date 

Amount 

Endorsements 

79 

3/11 

2.00 

No endorsement 

81 

3/11 

2.00 

Oxford Market 

85 

3/17 

20.00 

May Berberich 

89 

3/24 

10.00 

Illegible 

90 

3/27 

25.00 

No endorsement 

— 

3/31 

30.00 

No endorsement 

— 

3/13 

3.00 

Rose Duckett 

— 

4/11 

5.00 

No endorsement 

95 

4/ 7 

20.00 

Joseph A. Berberich 

100 

4/14 

10.00 

W. J. Neuland 

102 

4/22 

20.00 

No endorsement 

103 

4/22 

25.00 

No endorsement 

104 

4/22 

10.00 

No endorsement 

1 

4/24 

10.00 

No endorsement 

5 

5/ 3 

20.00 

H. H. Carter 

12 

5/27 

20.00 

H. H. Carter 

12 

5/27 

10.00 

W. Barron 

13 

5/28 

5.00 

No endorsement 

— 

5/13 

5.00 

No endorsement 

— 

6/ 2 

20.00 

May Berberich 

— 

6/16 

20.00 

No endorsement 

— 

6/19 

25.00 

H. H. Carter 

31 

7/29 

15.00 

No endorsement 

30 

7/24 

10.00 

No endorsement 

— 

7/21 

20.00 

W. J. Neuland 

— 

7/15 

20.00 

H. H. Carter 

27 

7/16 

5.00 

No endorsement 

22 

7/ 5 

20.00 

May Berberich 

— 

8/29 

20.00 

H. H. Carter 

— 

8/26 

10.00 

No endorsement 

— 

8/20 

22.50 

May Berberich 

— 

8/ 1 

40.00 

No endorsement 


so 


All the cancelled checks introduced in evidence were 
signed by “Rose Duckett’ as the maker thereof, including 
one or two small checks to the order of the defendant, Mary 
Catherine Berbcrich Lindeneau. Other checks on the ac¬ 
count showed disbursements for water rent, taxes and re¬ 
pairs on the properties described in paragraph 7 of the 
plaintiff’s bill of complaint, and other checks showed dis¬ 
bursements for interest and taxes on the property at 1801 
Kenyon Street, Northwest, the interest thereon being paid 
periodically by check on the account to the order of Shan¬ 
non & Luchs Co. Other checks showed disburse- 
85 ments for tuition for J. William Berberich and Rich¬ 
ard Berberieh. 

On cross examination Mrs. Duckett testified that all the 
rent checks received from. H. H. Carter were deposited in 
the account in The Riggs National Bank; that either she 
or her brother, Dr. Walter Berberich, could sign checks, 
but she assumed the privilege more frequently than her 
brother; that all the rents were deposited in the account; 
that Joseph A. Berberich received $15.00 per w*eek; that 
her sister, Mary Catherine Berberich Lindeneau, made a 
loan from American Security & Trust Company. The wit¬ 
ness produced a note dated January 8, 1940 in the amount 
of $100.00, which she testified represented a renewal of the 
original note; that the money was loaned to Charles A. and 
Annie C. Ruppert; that they guaranteed payment of the 
loan; that the money was used to pay for tax certificates 
around $2,000.00; that her sister, Mary Catherine Berber¬ 
ich Lindeneau, left the L T nited States in 1937 or 1938; that 
she was out West first, then to Bolivia, the Philippine 
Islands, and is now* in South America; that her sister, when 
in Washington, w*as employed by General McIntyre for 
$2,000.00 per annum; that she contributed to the family 
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household expenses; that the witness did too; that she wpit 
to work when she was eighteen years old; that both she pid 
her sister contributed to the household expenses; that jier 
sister borrowed most of the money for the tax certificates 
and used some rents also to pay for them; that Mr. Career 
commenced collecting rents in 1938; that her brothers, 
Charles, Dick and Walter, went to college and some of the 
rents were used for their tuition; that she took over the 
handling of the account in The Higgs National Bank about 
August 17, 1938. 

Thereupon, the plaintiff called the defendant, Joseph A. 
Berberich, and after being duly sworn, he testified in sub¬ 
stance that he is one of the defendants in the case; that he 
does not own any personal property, and that he 
86 does not own any real estate. He was asked when he 
conveyed his estate by curtesy in the properties de¬ 
scribed in paragraph 7 of the plaintiff’s bill of complaint 
and answered that in the Spring of 1936 his son and son- 
in-law came to him and told him that he was through and 
that they were taking over the said properties. Counsel 
for plaintiff called to his attention the witness’s statement 
under oath in paragraph 7 of his answer filed in this ca^e, 
wherein he said ‘ ‘ That the remainder interest in said prdp- 
erty seized said property and the income therefrom ahd 
declared a permanent forfeiture against this defendant 
during the month of May, 1935, and has continued to de¬ 
mand and receive said income since that time,” and the 
witness replied that all he knows is that his son and son-m- 
law came to him in the Spring of 1936 and told him that pe 
was through and that they were taking over the property. 
Counsel for the plaintiff then called the witness’s attention 
to his affidavit made April 8, 1936 and filed in the case en¬ 
titled “J. R. Beaton Company, Inc., a corporation, plain- 



tiff vs. Joseph A. BerbericL, defendant, at law No. 83836” 
in the above-entitled court, and his statement therein “that 
he is the owner of an estate by the curtesy” in the prop¬ 
erties described in paragraph 7 of plaintiff’s complaint, 
and asked the witness whether that statement or the one 
in his answer or the one that he had ;ust made was true, 
and he made the same answer; namely, that his son and son- 
in-law came to him in the Spring of 1936 and told him 
that he was through and they were taking over the prop¬ 
erty. He further testified that he acquired premises 1801 
Kenyon Street, Northwest, about twenty-two years prior 
to October 10, 1932 when it was sold under the first deed of 
trust; that he had lived in the house at that address from 
the time he acquired the property; that he lived there at 
the time of the foreclosure; that his sister, the defendant, 
May Berberich, and his daughter, the defendant, 
87 Mary Catherine Berberich Lindeneau, also lived 
there at that time; that they knew about his financial 
difficulties; that he continued to live at 1801 Kenyon Street, 
Northwest, after the foreclosure; that his daughter, Mary 
Catherine Berberich Lindeneau, continued to live at that 
address after the foreclosure and until a short time after 
her marriage in 1936; that his sister, May Berberich, con¬ 
tinued to live at that address until after the death of her 
mother in 1935, when she bought and moved to a home at 
1728 Lamont Street, Northwest; that the witness lived at 
1801 Kenyon Street, Northwest, until 1939, when he moved 
to 1728 Lamont Street, Northwest, where he lived with his 
sister, May Berberich; that when his sister, May Berberich, 
moved from the Kenyon Street address in 1935, she con¬ 
veyed the property without consideration to his daughter, 
Mary Catherine Berberich Lindeneau, and that title thereto 
is still in her name; that since he moved from the Kenyon 
Street address, that house has been rented; that he has 
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collected some of the rents for the account of his daughter, 
Mary Catherine Berberich Lindeneau. 


Check stubs and cancelled checks covering the account 
in The Riggs National Bank introduced in evidence during 
the testimony of the witness, Rose Duckett, showed dis¬ 
bursements in connection with premises at 1801 Kenyon 
Street, Northwest, as follows: 


Check No. 68 

11/15/38 

Washington Gas Light 
Company for 1801 Ken¬ 
yon Street . 

$ 14.27 

71 

11/28/38 

Shannon & Luchs inter¬ 
est for 1801. 

247.50 

98 

5/26/39 

Shannon & Luchs, in¬ 
terest on first trust due 
Mav 27, 1939. 

247.50 

29 

11/27/39 

Shannon & Luchs, first 
trust interest 1801 Ken¬ 
yon St., N. W. 

247.50 

49 

1/30/40 

to repair roof 1801 Ken¬ 
yon St. 

18.00 

91 

5/14/40 

Collector of Taxes, for 
1801 taxes 1939 & V 2 
1940 . 

371.56 

93 

5/27/40 

Shannon & Luchs, in¬ 
terest on first trust, 
1801 Kenyon St., N. 
W. 

247.50 

32 

11/28/40 

Shannon & Luchs Co., 



mortgage, taxes, etc. 
for 1801 Kenyon Street, 

N. W. 483.96 


88 39 12/ 5/40 H. H. Carter, insur¬ 

ance on furniture 1801 
Kenyon Street. 1.00 
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Check No. 43 12/12/40 Samuel S. Streb, 

plumbing for 1S01 Ken- 

von . 4.50 

* 

that after the foreclosure he did not pay any rent during 
the time he lived at 1801 Kenyon Street, Northwest; that he 
did not and he does not know who paid for taxes and re¬ 
pairs on the property, the payments on the trust, or water 
rent; that he was employed by the real estate firm of Shan¬ 
non & Luclis, Inc. for some time as a salesman and earned 
a couple of thousand dollars in commissions; that he is not 
employed at the present time; that he has no income; that 
his board and room bill is paid from the rents collected by 
Mr. Carter; that his clothing and other bills are paid from 
the same source; that he receives about $15.00 per month 
from that source for spending money; that his son, Rich¬ 
ard, has been living with him at the home of his sister, May 
Berberich, and his board bill is also paid from the rents 
collected by Mr. Carter; that from April, 1936 when Mr. 
Shreve stopped collecting rents from the properties he man¬ 
aged, and x\ugust, 1936 when Mr. Mills stopped collecting 
money on properties managed by him, until 1938 when Mr. 
Carter commenced collecting the rents, he does not know 
who managed the property; that he did not collect all the 
rents; that he did personally call at some of the houses 
sometimes and collect the rents for his daughter’s account 
and some of the tenants came to 3801 Kenyon Street, North¬ 
west, and paid the rent to him personally for his daughter’s 
account. He admitted his endorsements on the cancelled 
checks introduced during the testimony of the witnesses, 
Charles S. Shreve and Lawrence J. Mills; that at the time 
he, as executor of the estate of Robert Berberich, deceased, 
transferred the building association account to the name of 
his sister, May Berberich, he and his brother, Robert J. 
Berberich, were both in financial difficulties; that his broth- 
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er, Robert, and their firm, Robert Berberich & Sons|, 
89 Inc., both went into bankruptcy; that his Mother 
died October 18, 1934; that upon her death, the es¬ 
tate of his father, Robert Berberich, deceased, of which hi 
and his brother, Robert J. Berberich, were executors, was 
closed out by his uncle, Charles F. Ruppert. When th<ji 
witness was asked why he and his brother did not perfornk 
their duties as executors, he answered that it was handled 
by Mr. Ruppert because he was older. The witness pro¬ 
duced and there was offered in evidence a statement pref 
pared by Charles F. Ruppert on January 22, 1935 showing 
that at that time there w’as in the estate of Robert Berber ¬ 
ich, deceased, the sum of $15,968.97 distributable as fol¬ 
lows : 

Robert J. Berberich_$3,193.79 

Joseph A. Berberich... 3,193.79 

Rose M. Berberich_3,193.79 

May Berberich . 3,193.79 

Annie C. Ruppert. 3,193.79 

The witness further testified that of the $3,193.79 distrib¬ 
utable to him, the sum of $2,498.00 was paid to his daugh¬ 
ter, Mary Catherine Berberich Lindeneau, for monies ad¬ 
vanced by her for the treatment of John William Berber¬ 
ich, -who went to live in New Mexico because he was suf¬ 
fering from acute asthma, $500.00 to his sister, May Ber¬ 
berich, for monies advanced by her in connection with a 
nervous break-dow’n suffered by his son, Richard S. Ber¬ 
berich, and $100.00 to William J. Walters for property re¬ 
pairs; that this money was distributed to them by Charles 
F. Ruppert and it did not come into the witness's hands; 
that he does not have any records showing the amounts ad¬ 
vanced by his daughter, Mary Catherine Berberich Linde¬ 
neau, or his sister, May Berberich, and does not remember 
when they were advanced; that he did not receive any kind j 
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of a receipt or release from either his sister or daughter; 
that at the time premises 1801 Kenyon Street, Northwest, 
were sold, he had an undivided one-fifth interest in the 
estate of his father, Robert Berberich, deceased, and also 
had an estate by curtesy in the twelve pieces of 
00 property described in paragraph 7 of the plaintiff’s 
complaint ; that the transfer of 1801 Kenyon Street, 
Northwest, by the defendant, May Berberich, to Mary Cath¬ 
erine Berberich Lindeneau, was without any consideration; 
that the property was conveyed to her by his sister because 
she was the oldest of his children, to provide a home for 
him and his children; that his children never filed any kind 
of a suit to enforce their alleged right to a forfeiture of his 
estate by curtesy in the properties described in paragraph 
7 of the plaintiff’s bill of complaint; that he never conveyed 
or released his estate by curtesy in said properties by deed 
or any instrument in writing; that he does not know what 
repairs were made to the said properties after the date he 
claims his estate by curtesy therein was forfeited. 

On cross examination, the witness testified that his wife, 
Rose M. Berberich, died on December 24, 1918; that seven 
children had been born of their marriage and that he ac¬ 
quired an estate by curtesy in the properties described in 
paragraph 7 of the plaintiff’s bill of complaint, but he lost 
his estate because he was unable to pay taxes and make 
repairs; that he suffered severe financial losses in 1931; 
that he did not go into bankruptcy, but his brother did and 
so did their firm, Robert Berberich & Sons, Inc., of which 
he had been the head; that he placed a trust with H. L. 
Rust Company on his home at 1801 Kenyon Street, North¬ 
west, in 1930 to raise money for his business; that his sis¬ 
ter, May Berberich, purchased the property at foreclosure 
for the amount of the trust and paid $2,000.00 on account 



87 


thereof and executed a new deed of trust securing the bal ¬ 
ance of $7,000.00. 

91 Thereupon, counsel for the plaintiff announced to 
the Court that the plaintiff was ready to rest its case, 
but before doing so, counsel wanted to submit a list of th^ 
documentary proof that he had offered and the Court had 
received in evidence. Counsel for the plaintiff thereupon 
read a list of the documents which he had offered and the 
Court had received in evidence. Counsel for the defendants 
thereupon called the Court's attention to the fact that coun¬ 
sel for plaintiff had not included in his list of document^ 
Equity Cause Xo. 61456 entitled “Lawrence J. Mills, plain¬ 
tiff vs. Joseph A. Berberich, et al, defendants” and the tax: 
deeds about which the witness, Rose Duckett, had testified, 
Counsel for the plaintiff thereupon stated that he had not 
offered the record in that case or the tax deeds in evidence, 
Thereupon, after argument, the Trial Judge stated that the 
Court had examined the tax deeds and the record in Equity 
Cause Xo. 61456 and the Court would consider them any-| 
way, to which ruling counsel for the plaintiff objected on 
the grounds that the documents in question had not been 
offered in evidence by the plaintiff; that the statements 
made in the pleadings in the Equity Cause were not binding 
on the plaintiff and were not competent evidence, and the 
plaintiff’s rights could not be prejudiced by anything statedj 
in the pleadings filed by the other parties to the equity pro-| 
ceeding, and the plaintiff had never been served with proc-j 
ess in that action. 

The record in Equity Cause Xo. 61456 is included in the 
transcript of record, having been designated by the de¬ 
fendants in their counter-designation of record. The tax 
deeds in question, being five in number, are hereto appended 
and for identification have been marked Exhibits A, B, C, 
D and E. 
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Thereupon, the plaintiff rested and counsel for the de¬ 
fendants made a motion on behalf of the several defendants 
to dismiss the action, and after argument by counsel 
92 for both sides, the Court granted the motion over the 
objection of counsel for the plaintiff on the grounds 
that the plaintiff’s evidence made out a prima facie case; 
that the Court’s ruling was based on evidence not offered 
by the plaintiff; that the evidence of the transactions be¬ 
tween the defendants was replete with badges of fraud, 
which had been called to the attention of the Court; that 
the defendant, Joseph A. Berberich, could not be divested 
of his estate by curtesy in the twelve properties described 
in paragraph 7 of the plaintiff’s complaint, except by deed 
or judicial decree and there had been no deed or judicial 
decree; that the evidence did not show waste on the part of 
the life tenant, the defendant, Joseph A. Berberich; that the 
tax deeds did not divest the life tenant, Joseph A. Berber¬ 
ich, of his estate by curtesy; that the tax deeds did not cre¬ 
ate in the remainderman, the defendant, Mary Catherine 
Berberich Lindeneau, any greater estate than she already 
had, and her acquisition of the tax deeds should be con¬ 
strued as nothing more than her method of paying the 
taxes; that if the tax deeds divested the life tenant of his 
estate by curtesy, they also divested the other remainder¬ 
men of their remainder interest; that the tax deeds had 
been acquired in part with rents received by the defendant, 
Mary Catherine Berberich Lindeneau, and objected thereto 
for other reasons which had appeared in the argument of 
counsel for the plaintiff in opposition to the motion to dis¬ 
miss. 

The foregoing contains the substance of all the evidence 
given and introduced, rulings made by the Court and ob- 
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jections made by the plaintiff on the hearing of the above- 
entitled action. 

(S) ARTHUR J. HIHLAND 
Arthur J. Hieland 
(S) DEWITT S. HYDE 
Dewitt S. Hyde 

, 

Shoreham Building, 
Attorneys for Plaintiff. 

Stipulated and mutually 
agreed to this 20th 
day of January, 1942 

Arthur J. Htlland, 

Attorney for Plaintiff, 

Vincent L. Toomey, 

Attorney for Defendants. 
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IN THE 
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April Term, 1942 

No. 8132 

J. R. BEATON COMPANY, INC., a Corporation, 

Appellant 

vs. 

MAY BERBERICH, JOSEPH A. BERBERICH, 
MARY CATHERINE LINDENEATJ, 

Appellees 

BRIEF FOR APPELLEES 

Jurisdictional Statement 

The appellees contest the full and complete jurisdiction 
of the District Court of the United States for the District 
of Columbia, as well as, the United States Court of Ap¬ 
peals for the District of Columbia, over the parties to this 
litigation and the subject matter thereof. And the appel¬ 
lees continue to urge the non-joinder of Rose M. Berberich, 
now Rose M. Duckett, John Wm. Berberich, Walter F. Ber¬ 
berich, Charles E. Berberich and William S. Berberich, as 
a fatal error in the successful prosecution of this action. 
The appellee, Mary Catherine Lindeneau, formerly Mary 
Catherine Berberich, then residing in the City of Bagniy, 
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Mountain Province, in the Philippine Islands, authorized 
her attorney, Vincent L. Toomey, to enter his appearance 
in her behalf, when she was informed by the said Vincent L. 
Toomey that no publication had taken place in the Wash¬ 
ington Law Reporter, thus rendering totally void, the at¬ 
tempted service by publication against her. (Appellant’s 
App. 31.) This is brought to the Court's attention, because 
of the words “fraud and fraudulent intent’’ being reckless¬ 
ly, indiscriminately and wantonly used and employed in ap¬ 
pellant’s brief. (Appellant’s brief 8, 10, 11, 17, 19, 24, 25 
and 26.) 

The appellee, Mary Catherine Lindeneau, did not appear 
at the trial in the lower court, because she was then living 
in Bolivia, South America, her husband being a metallur¬ 
gical engineer, and the expense of attending the trial would 
bo far too great. (Appellant’s App. 16.) 

The Parties. 

The appellee, Joseph A. Berberich, is the father of the 
appellee, Mary Catherine Berberich, married name, Mary 
Catherine Lindeneau, and the brother of the appellee, May 
Berberich. He is likewise the father of Rose M. Berberich, 
now Rose M. Duckett, John Wm. Berberich, Walter F. Ber¬ 
berich, Charles E. Berberich and William S. Berberich, 
the persons who were not, but should have been, named co¬ 
defendants in the lower court. 

Statement of the Case. 

The action seeks to contest the ownership of three classes 
of property, which for clarification and simplification, coun¬ 
sel is going to classify as follows: (1) CERTAIN 
MONIES AND CREDITS IN THE WASHINGTON 
PERMANENT BUILDING ASSOCIATION; (2) THE 
REAL ESTATE LOCATED AT 1801 KENYON STREET, 
N. W. ; (3) THE RIGHT, OR LOSS, OF A CURTESY 
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ESTATE IN CERTAIN MISCELLANEOUS PROP¬ 
ERTIES. 

(1) Monies and Credits. Robert Berberich, father of 
the appellee Joseph A. Berberich, died testate on Decem¬ 
ber 8,1918. Under the terms of the will of the said RcJbert 
Berberich, deceased, his widow, Magdalena Berberich, was 
to have a life estate in certain monies and credits, sonfe of 
which were held in the Washington Permanent Building As¬ 
sociation, and upon her death the same were to be divided 
equally between their five children: the appellee, Joseph 
A. Berberich, another son, Robert A. Berberich, his three 
daughters, Rose B. Ruppert, Annie F. Ruppert and May 
Berberich, one of the appellees. 

Magdalena Berberich died on October 18, 1934. HeC life 
estate therein having ceased, the monies and credits Were 
divided February 1, 1935. At the time of the division the 
monies and credits amounted to about $15,968.95, giving 
each of the five children the sum of $3,193.79. That the ap¬ 
pellee, Joseph A. Berberich, directed his brother-in r law, 
Charles F. Ruppert, to pay his share as follows: To Mary 
Catherine Lindeneau, appellee, the sum of $2,498.00, as a 
refund for monies advanced by her in the treatment of 
John Wm. Berberich, son of the appellee, Joseph A. Ber¬ 
berich, who was residing in the State of New Mexico, be¬ 
cause of a certain chronic and acute asthmatic conditio^; to 
May Berberich, appellee, $500.00 as a refund for monies 
expended by the said May Berberich, appellee, upon Rich¬ 
ard S. Berberich, also a son of the appellee, Joseph A. Ber¬ 
berich for treatment of a certain nervous disorder or break¬ 
down; and the sum of $100.00 to William J. Walters for 
certain property repairs. (Appellant’s App. 85; Appellees’ 
App. 4 and 5.) 

(2) The Beal Estate 1S01 Kenyon St., N. W. This 
property was sold at public auction on October 10, 1932, by 
Harry L. Rust and George Calvert Bowie, trustees. The 
property, for twenty years prior to that time was o^svned 
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by the appellee, Joseph A. Berberich. At the time of the 
foreclosure auction sale the property was the home of the 
appellee, Joseph A. Berberich, his six children, his sister, 
May Berberich, the appellee, and his invalid mother, Mag¬ 
dalena Berberich, who was also the life tenant under the 
will of Robert Berberich, deceased. The property was sold 
on October 10, 1932 by Rust and Bowie, trustees, for $9,- 
000.00, to the appellee, May Berberich, the said May Ber¬ 
berich paying $2,000.00 cash and placing thereon a trust for 
$7,000.00, with Rust and Bowie, trustees. That the said 
May Berberich, appellee, continued to live at said address 
until after the death of her mother, which occurred October 
18, 1934. In the early part of 1935 the said May Berberich, 
bought and moved to her new home at 1728 Lamont St., 
X. W. That upon leaving the said house, 1801 Kenyon St., 
X. W., the said May Berberich conveyed the same to Mary 
Catherine Lindeneau, without consideration. The $2,000.00 
which had been advanced by her to purchase the same had 
been contributed jointly by her two sisters, Annie F. Rup- 
pert and Rose B. Ruppert and herself. The appellee, Jos¬ 
eph A. Berberich, continued to occupy said house with his 
children until 1939, when he moved to the home of May 
Berberich, appellee and his sister. The title to this prop¬ 
erty is still in the appellee, Mary Catherine Lindeneau. 
(Appellant’s App. 82; Appellees’ App. 8.) 

(3) The Right or Loss of a Curtesy Estate in Certain 
Real Estate. The proceeding in the lower court sought to 
validate an estate by the curtesy in the appellee, Joseph A. 
Berberich, in the following real estate: 

641-43 L Street, S. W. 

1619-21-23 Third Street, N. W. 

1610-12 Reeves Court, N. W. 

909 W Street, N. W. 

511 L Street, N. W. 

411 N Street, N. W„ 

also one-half interest in 909 Euclid Street, X. W. 
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Rose M. Berberich, wife of the appellee, Joseph A. Ber- 
berich, died intestate December 24, 1918, possessed of the 
above real estate in fee simple. She was survived by six 
children and their father, the said Joseph A. Berberich. In 
1930 and 1931 the said Joseph A. Berberich suffered severe 
financial reverses, in the total loss of his shoe and mercan¬ 
tile business, conducted jointly with his brother, Robert A. 
Berberich, under the corporate name Robert Berber|ich 
Sons, Inc., a corporation. As a result of this loss of estjate 
the said Joseph A. Berberich neglected to pay the taxes 
upon all the property in which he held a curtesy estate, as 
well as, to keep the same in proper repair. That as a re¬ 
sult of thereof tax deeds were issued against these prop¬ 
erties to Mary Catherine Berberich, now LindeneauJ in 
1935-36 by the Commissioners of the District of Columbia. 
The property 909 Euclid Street, N. W., did not suffer this 
condition because the taxes were paid in full by John A. 
Schaffer, a co-owner. With these conditions attendant, 
the six children owning the remainder estate declared an 
abandonment and forfeiture against their father in 1935. 
On May 18, 1936, a Bill of Interpleader was filed against 
the said Joseph A. Berberich, his six children and the ap¬ 
pellant, the J. R. Beaton Co., Inc., a non-resident corpora¬ 
tion. Service of process against this corporation was had 
by serving Arthur J. Hilland, Esquire, then and now their 
attorney of record, and the same attorney who had pro¬ 
cured the original judgment and had issued numerous gar¬ 
nishments thereon. The object of the interpleader was to 
determine the lawful payee for the rentals of said real es¬ 
tate, as between the adverse claims of Joseph A. Berberich, 
the six children of Joseph A. Berberich, claiming by virtue 
of the forfeiture, and the appellant, the J. R. Beaton Co., 
Inc., who was issuing numerous garnishments against the 
rental agents and tenants of said properties. A full an¬ 
swer was filed by the said children of Joseph A. Berberich, 
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claiming that a forfeiture had been declared by them 
against the said Joseph A. Berberich. A Plea in Abate¬ 
ment with an Affidavit in support thereof was filed by the 
present appellant, thus making an issue impossible and, 
therefore, no adjudication of the respective adverse claims. 
Thereupon the interpleader was dismissed and that cause 
ended. (Appellant’s App. 31 et seq.; Appellees’ App. 20 
et seq.) 

ARGUMENT. 

Treating the three classes of property involved in this 
proceedings separately and independently and in accord¬ 
ance with the previous classification thereof, because of the 
different parties and circumstances connected therewith, 
the following is urged. 

Class I. 

That the funds on deposit in the Washington Permanent 
Building Association and other credits were divided and 
distributed on February 1, 1935. This proceeding was not 
filed until December 15, 1937, twenty-two and one-half 
months after the division and distribution. 

The division and distribution of these credits was made 
because of the death of Magdalena Berberich, life tenant, 
which occurred October 18, 1934. The division and distri¬ 
bution was an executed and completed transaction when 
this proceeding was filed. No attempt was made in the 
trial of the case “to follow the money.” In fact, the only 
disinterested witness offered by the appellant reflecting 
upon these monies and credits was Scott M. Birdson, an 
employee of the Washington Permanent Building Asso¬ 
ciation, who merely identified the Building Association rec¬ 
ords. The use of these monies and credits was restricted 
to Magdalena Berberich, widow of Robert Berberich, until 






her death on October 18, 1934, by virtue of the will of Rob¬ 
ert Berberich. (Appellant’s App. 41; Appellees’ App. 13.; 

The appellant called the appellee, Joseph A. Berberich, 
who willingly took the stand and stated that these monies 
and credits were included in a statement dated January 22, 
1935, prepared by Charles F. Ruppert, his brother-in-law, 
and divided according to that statement on February 1,1935. 
The share of Joseph A. Berberich was paid as follows, and 
heretofore explained: To Mary Catherine Lindeneau l;he 
sum of $2,480.00 as refund for monies spent on John Wm. 
Berberich; $500.00 to appellee, May Berberich, for monies 
advanced by her in treatment of another son; and the stm 
of $100.00 to William J. Walters for property repairs. Not 
a dollar of this money was paid or reached the hands of this 
appellee. (Appellant’s App. 85.) No attempt was made to 
show that this money was otherwise paid or otherwise re¬ 
ceived. No attempt was made to show that the other bene¬ 
ficiaries under the will of Robert Berberich, deceased, did 
not receive the same proportion and distributive division 
thereof. 

The appellee, May Berberich, was in court, but appellant 
did not call her or any other person or persons to testify 
about these monies or credits. 

The appellant rejected the seasonable opportunity to 
test this transaction in June, 1936, when it filed its Plea in 
Abatement to the Bill of Interpleader. It could have i n¬ 
cluded these monies and credits in answer to the Bill of In¬ 
terpleader, as all the parties were then before the Court. 
The transaction was naturally clear to everybody’s mind 
and recollection on June 10, 1936, and did not suffer, as it 
now suffers, from the infectious condition of laches. 

The greater part of the information concerning th^se 
monies and credits was an open public record in the Pro¬ 
bate Court of the District of Columbia, available to the 
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appellant and his attorney since the death of Robert Ber- 
berich in 1918. Where is the evidence of fraud or fraud¬ 
ulent intent in this transaction? 

Class EE. 

The property at 1801 Kenyon Street, N. W., is likewise 
void of any evidence showing fraud or fraudulent intent. 
The property had been foreclosed by Harry L. Rust and 
George Calvert Bowie, trustees, for default in the payment 
of the principal of an $8,00.00 trust on same and two full 
years taxes. The property was bought at public auction 
by May Berberich, one of the appellees, on November 8, 
1932, who paid Rust and Bowie, trustees, $2,000.00 cash 
therefor and gave back a trust for $7,000.00. Appellant did 
not obtain its judgment until April 23, 1934, over seventeen 
months after the foreclosure. (Appellees’ App. 8,10, and 15; 
Appellant’s App. 32.) 

That after the death of the appellees’ mother, the said 
May Berberich conveyed this property to Mary Catherine 
Berberich, now Lindeneau, her niece, and one of the appel¬ 
lees hereto, without consideration. This was done with 
full approval of her two sisters, Annie F. Ruppert and 
Rose B. Ruppert, who had both contributed to the original 
deposit of $2,000.00 used to buy the property. (Appellees’ 
App. 11.) 

That sum of $2,000.00 contributed by the three aunts was 
the major circumstance which provided a home for six 
motherless children whose father was another victim of the 
financial ravishes of the “depression years” of 1930-33. A 
humane act is diagnosed a fraudulent act. 

This property also could have been the subject of inquiry 
if the appellant had joined issue in the Bill of Interplead¬ 
er, instead of filing a Plea in Abatement thereto. Again, 
where is the fraud or fraudulent intent? 
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Class ID. 


The third category of property is represented by the 
abandonment or forfeiture of a certain curtesy estate in 
the appellee, Joseph A. Berberich, in six parcels of prop¬ 
erty. 

The appellee permitted and allowed the taxes on jthese 
properties, as he did on his home, to remain unpaid dtring 
the “depression years” of 1930-31-32-33, and the appellee, 
Mary Catherine Berberich, now Lindeneau, borrowed money 
through her uncle, Charles F. Ruppert, who guaranteed her 
loan at the American Security & Trust Company to pay 
these taxes, so as to protect her estate therein, as w^ll as 
the estate of her sister and brothers. The payment of these 
taxes matured into the right to obtain tax deeds, which the 
appellee, Mary Catherine Lindeneau did exercise and re¬ 
ceived from the Commissioners of the District of Colum¬ 


bia. She did not have the weapon as efficacious as a Ideed 
of trust, which authorized the foreclosure of the property 
at 1801 Kenyon St., N. W. Her only weapon was to obtain 
the tax deeds and thus save the remainder estate for her¬ 


self, her sister and her brothers. 

The appellee, Joseph A. Berberich, because of hisj de¬ 
pleted financial condition was unable to keep the proper¬ 
ties in repair, so as to further jeopardize the remainder* es¬ 
tates therein. Obsolescence and dilapidation could have 
destroyed the improvements on this property with cyclonic 
fury, and deprived these children of those rentals to w^hich 
they were lawfully entitled. 

That during May of 1935 the children of Joseph A. Ber¬ 
berich seized these properties and informed the said Jos¬ 
eph A. Berberich that this curtesy estate in these proper¬ 
ties had ended, due to his abandonment and forfeiture of 


that estate because of the non-payment of taxes and the 


improper maintenance of repairs. (Appellant’s App.j 81; 
Appellees’ App. 32.) 
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The Bill of Interpleader was filed by Lawrence J. Mills, 
rental agent, in which he fully recited the adverse claims 
arising between Joseph A. Berberich, his six children and 
the J. R. Beaton Co., Inc. The Beaton Company had filed 
numerous garnishments against this rental agent, and those 
garnishments were issued at the request of Arthur J. Hil- 
land, Esq., who procured the original judgment against the 
appellee, Joseph A. Berberich; who filed the Plea in Abate¬ 
ment to the suit for interpleader and who filed the suit to 
vacate these transfers and impress a trust in favor of his 
client, “due to the fraud and fraudulent intent of the par¬ 
ties hereto.’ * 

It is respectfully urged that the curtesy estate of Joseph 
A. Berberich, one of the appellees hereto, was abandoned 
and forfeited to his six children, and that by operation of 
law that estate was eliminated and automatically merged 
with the remainder estate. It was not a disclaimer of the 
curtesy by Joseph A. Berberich but an assertion of the 
superior right of the remainder estate to protect and pre¬ 
serve their interests in the property. To characterize this 
a disclaimer, it would be necessary to exonerate the life 
tenant from all the waste and neglect. A disclaimer, of 
course, is the act of the life tenant, while in this case the act 
of the remainder estate is asserting itself. 

Most analogous to this situation, and more or less iden¬ 
tical in facts, is the case of O’Connell vs. Sewell, 191 Ar¬ 
kansas 707, also 87 S. W. 2nd 985 (1935). 

That case involved the payment of valuable oil royalties 
received from the Gulf Refining Company, and it became 
necessary for the court to determine whether the father’s 
estate (original owner of the curtesy) had been surrendered 
or abandoned in favor of a daughter, Parthenia, so as to 
pay the royalties from that curtesy estate to the heirs and 
next of kin of the father, or the daughter. It definitely 
decided that by operation of law the curtesy had been sur- 
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rendered to his daughter and the royalties were payable to 
her heirs and next of kin. So, reading from page 712 we 
find the following: 

“Appellant first contends that appellee acquired no 
curtesy interest in the 160 acre tract because at the 
time Parthenia, his wife, died her father, Ab Berry, 
has a life estate or curtesy interest therein. Appel.ee 
contends that prior to her death, the life estate or curt¬ 
esy interest of Ab Berry had been surrendered by him 
to Parthenia and had merged in her reversionary es¬ 
tate, and that at the time she was the owner of the fee 
simple title thereto. The Court found for appellee on 
this point and correctly so. Ab Berry had allowed his 
daughter Parthenia, with her husband, to move on tlhe 
160 acre tract, making valuable improvements thereon, 
and pay the taxes without attorning to him. He treat¬ 
ed them as the owners of the property from the day they 
moved on it, and by his acts and conduct surrendered 
his curtesy interest therein to his daughter, Parthenia. 
Under the facts, his interest by curtesy passed to Ppr- 
tlienia by operation of law, although there was no proof 
of an express surre'nder, abandonment, or gift by him to 
her. Parthenia was therefore after acquiring the life 
estate of Ab Berry, seized of an estate of inheritance 
in the 160 acre tract, and her husband, appellee, upon 
her death was entitled to an estate therein by the curt¬ 
esy.” 

Of course, behind this whole condition of the validity or 
invalidity of the curtesy estate is the fatal defect that tpe 
appellant in this case made only one of the six children de¬ 
fendants, when it seeks to adjudicate the curtesy estate. 
Certainly, to adjudicate the curtesy estate in this proceed¬ 
ing would take from these five children a right which they 
now enjov and exercise and for 'which thev are not in court. 

Appellant had the very complete opportunity of contest¬ 
ing this curtesy estate in competition with the claims 
these children when the Bill of Interpleader was filed, but 
evaded the issue. That Bill of Interpleader made the ap¬ 
pellant conversant with the fact that the children claimed 
the entire estate, and therefore a forfeiture against their 
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father, vet with this information known to it and its attor¬ 
ney from May 15, 1936, when the Interpleader was filed, it 
files this proceeding on December 15, 1937 without making 
five of the children parties thereto. 

Serious statements and accusations are made in the orig¬ 
inal bill filed in this case, the conduct of the testimony and 
the purport and language of appellant’s brief. Certainly, 
if fraud had been the object of any of the appellees to this 
case, thev certainlv would not have filed answers both in 
the interpleader and in this cause, containing such candid 
and explicit statements. No attempt is made by the ap¬ 
pellant to explain why it didn’t answer the interpleader, 
either in its brief in this Court or its presentation of its 
case in the lower court. This condition is extremely sig¬ 
nificant because of the accusations of fraud. 

Each one of the three propositions involved in this case 
is susceptible of an honest conclusion. The case is even 
without suspicions much less malignant facts which would 
go to discredit the appellee’s actions in the case, partic¬ 
ularly the appellee, Joseph A. Berberich. This court in 
the case of McDaniel v. Parish, 4 Apps. D. C. 213, has de¬ 
lineated the circumstances necessary to prove fraud. Speak¬ 
ing from page 216 in the case of McDaniel vs. Parish, this 
court employed the following language: 

“The gravamen of the case is the alleged fraud and 
collusion of the defendants, in respect to the purchase 
and conveyance of the property in question. To over¬ 
come the effect of the deeds—the one from Gist to Mc¬ 
Gowan and the other from McGowan to Emily E. Par¬ 
ish—the onus of proof is, of course, upon the plaintiffs. 
Fraud is not to be presumed, nor can it be established 
except upon clear proof. It may, however, be estab¬ 
lished as well by circumstantial as hv direct evidence. 
But if the form and design of the transaction assailed 
may be traced to an honest and legitimate source equal¬ 
ly as to. a corrupt and fraudulent one, the former 
should in all cases be preferred. Suspicious circum¬ 
stances are not the equivalents of proof; and unless all 
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the facts and circumstances of the case, when taken to¬ 
gether, are strong enough to generate a clear rational 
conviction of the existence of the fraud charged, that 
conclusion ought not to be adopted which will destroy 
a prinui facie good title to property, and blacken the 
characters of the parties concerned.’’ 

The only persons who testified in this case were: Scj>tt 
M. Birdsong, employee of the Washington Permanent 
Building Association; Charles S. Shreve, Lawrence J. Mijls, 
Henry H. Carter, rental agents; Rose Duckett; while the 
appellee, Joseph A. Berberich, was apparently called lor 
the purpose of discovery. Of course, all of the above wit¬ 
nesses were called by the appellant. If fraud had actually 
existed in this case the same w T as susceptible of proof by 
documentary evidence, and no such evidence was forth¬ 
coming. 

The two criticisms of the attorney for the appellant that 
the trial justice had examined the tax deeds and the record 
in Equity Cause No. 61,456, being the Bill of Interpleader, 
are not assigned as errors. The trial justice in this c4se 
sat as a chancellor. The knowledge of the tax deeds was 
elicited from the witness Rose Duckett, who was asked by 
counsel for appellant if she had such deeds with her. To 
this interrogatory she replied in the affirmative and coun¬ 
sel for appellant then asked her to produce the deeds, whijch 
she did. After the deeds were produced the witness wjas 
interrogated about them and it was then that the trial jus¬ 
tice examined the tax deeds. (Appellant’s App. 87.) 

The records in the Bill of Interpleader, being Equity I^o. 
61,456 of the District Court of the United States for the 
District of Columbia, w r ere records of the same court which 
was hearing this cause. It is submitted that it is funda¬ 
mental that the court can always review its own records, 
especially when the same offer any relevancy or value to the 
subject matter of the litigation. (Appellant’s App. 58.) 
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CONCLUSION. 

It is respectfully submitted to the Court that any charge 
of fraud must be completely expelled from consideration 
because of appellant’s failure to answer the Bill of Inter¬ 
pleader or to explain to this Court, as well as the lower 
court, the reason why it did not answer such interpleader. 
In fact, this attitude by the appellant appears to cast a 
most dubious criticism upon the conduct of the appellant. 
The failure to bring before the court five out of six of the 
children indispensable parties to these proceedings, is like¬ 
wise without explanation to this Court, or the court below. 
These two failures on the part of the appellant certainly 
must disqualify it from a successful conclusion in its behalf 
before this Court. 

Respectfully submitted, 

VINCENT L. TOOMEY, 
Attorney for Appellees. 
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21 IN THE DISTRICT COURT OF THE UNITED 

STATES 

foe the District of Columbia. 

Holding an Equity Court. 

■> 

J. R. Beaton Company, Inc., 
a corporation, 

411 Fifth Avenue, 

New York City, 

Plaintiff , 

VS* 

„ _ Equity No. 66129. 

1728 Lamont Street, N. W. | Piled Jan. 22, 1938. 

Joseph A. Berberich, 

1801 Kenyon Street, N. W. 

Mary Catherine Berberich, 

1801 Kenyon Street, N. W. 

Defendants. 

* 

Answer of the Defendant Joseph A. Berberich. 

The answer of the defendant, Joseph A. Berberich, to the 
original bill of complaint, respectfully shows: 

1. Answering paragraph (1) this defendant can neither 
deny nor admit the allegations contained therein, and he 
demands strict and accurate proof thereof. 

2. This defendant admits the allegations contained in 
paragraph (2) so far as they relate to his citizenship and 
residence, but can neither admit nor deny the remaining 
allegation thereof. 

3. Answering so much of paragraph (3) as relates to 
him this defendant denies that the co-defendants, M|ay 
Berberich and Mary Catherine Berberich, now Mary Cath¬ 
erine Lindenau (married), his sister and daughter respjsc- 




2 


tively, have in their names or hold possession or control of 
any property belonging to him as is more fully detailed here¬ 
inafter. 

4. In answer to paragraph (4) this defendant can neither 
admit nor deny the allegations contained therein, but 

22 he demands strict and accurate proof of the 
same. 

5. Answering paragraph (5) this defendant denies 
most emphatically that he has any interest, equitable or 
legal, in any real estate in the District of Columbia or else¬ 
where, and that the title to the same is held in the name of 
his daughter, Mary Catherine Lindenau, or any other per¬ 
son or persons. 

6. Answering paragraph (6) this defendant avers the 
facts to be that during the years 1929-30-31 and ’32 he 
suffered severe and irreparable financial losses, taking from 
him his entire estate, both real and personal, and that 
among his assets so lost was his home located at No. 1801 
Kenyon Street, N. W. That during the aforesaid period 
of time his said home was subject to a loan of $8,000.00 to 
Harry L. Rust and George Calvert Bowde, Trustees, dated 
March 15, 1930, and recorded in Liber 6428 at folio 225 of 
the land records of the District of Columbia. That this 
defendant being unable to pay the interest and taxes upon 
the said deed of trust as provided under the terms and 
conditions thereof, was compelled to suffer foreclosure of 
the same at the order of the aforementioned trustees, Rust 
and Bowie, on October 10, 1932. That on the aforesaid 
date, to wit: October 10, 1932, the said trustees sold at 
public auction said real estate to his sister, May Berberich, 
a co-defendant herein, for the sum of $9,000.00. That the 
said May Berberich with her very aged and ill mother, 
had since the death of defendant’s wife, resided and made 
her home upon said premises, in common with defendant 
and his six children. That the said May Berberich paid the 
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sum of $9,000.00 for said property by giving back a deed of 
trust for $7,000.00 and cash of $2,000.00. That said sum of 
$2,000. was contributed jointly by the said May Berberich 
and her two sisters, Annie F. Ruppert and Rose B. Ruppert. 

That no portion of said money was contributed or be¬ 
longed to this defendant. That he was totally without furnjls 
or any estate whatsoever. That the said Mary Berbp- 
23 rich continued to own said real estate as long as hpr 
mother lived, and after her mother’s death she mov^d 
from said premises and deeded said real estate to her niec0, 
Mary Catherine Berberich (now Lindenau) as a home for 
said niece and her sister and brothers, this being done with 
the approval of her two sisters, Anna May Ruppert and 
Rose B. Ruppert, who had contributed moneys in the pur¬ 
chase of said premises. 

Further answering said paragraph this defendant aveijs 
that said foreclosure sale was entirely beyond his control 
and was not made with an intent to conceal and disguise hijs 
ownership therein. That since the time of said foreclosure 
he has never had any ownership in said real estate, although 
he has lived there because he had no other place to go anti 
live with his six children. That the sum of $9,000.00 was 
just sufficient to pay interest, taxes and foreclosure charge^ 
upon the same. That he files herewith a copy of the statel- 
ment of sale by the foreclosing trustees marked Defendant’s 
(Berberich) Exhibit A, and prays that the same be rea^l 
as a part hereof. 

7. In answer to paragraphs (7) and (8) this defendant 
avers, that he did become entitled to an estate by the curtesi 
in the real estate described therein upon the death of his 
wife, Rose B. Rerberich. That because of his financial con- 
dition he was totally unable to maintain the taxes and gen 
eral upkeep of said property, and, as a result thereof, h 
suffered a complete forfeiture of his estate therein. Tha 
tax deeds upon said property were issued by the CommisL 
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sioners of the District of Columbia against all of said prop¬ 
erty, except as to Lot 11, also known as Lot 835 in Square 
2884, the taxes for which were paid by his co-owmer, John 
A. Schaefer, who also claims a forfeiture against defend¬ 
ant’s life estate for such nonpayment. That this defend¬ 
ant was unable to pay the taxes upon said real estate for 
many years preceding 1935, because the rents from 
24 the same were insufficient to support his children 
and pay the taxes thereon. That said real estate 
also suffered serious obsolescence and waste, which he 
was unable to guard against because of lack of funds and 
moneys. That the remainder interests in said property 
seized said property and the income therefrom and de¬ 
clared a permanent forfeiture against this defendant during 
the month of May, 1935, and has continued to demand and 
receive said income since that time. That he has done 
nothing to conceal any estate in said real estate, because 
he was divested of any interest therein by his failure and 
inability to keep and maintain the obligations attaching to 
said real estate and profits thereof. 

8. In answer to paragraphs (9) and (10) this defendant 
admits that his father, Robert Berberich, died on November 
15, 1918, leaving a last will and testament in which he be¬ 
queathed and devised his entire estate, personal and real, 
unto his widow, Magdalena Berberich, for and during the 
period of her natural life, and that the said Magdalena Ber¬ 
berich, defendant’s mother, died on October 18, 1934. De¬ 
fendant avers, however, that at the time of his father’s 
death he was heavily indebted to him, as reference to said 
will will disclose. That at the time of his father’s death 
this defendant personally owed his father the sum of Five 
Thousand Dollars ($5,000.00) as well as owing him the sum 
of Eight Thousand Dollars ($8,000.00) jointly with his 
brother, Robert J. Berberich, both of which debts were given 
to the debtors explicitly under the terms of the will of the 
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said Robert Berberich. That, in addition thereto, this de¬ 
fendant and his brother had been devised premises No. 13.22 
7th Street, N. W., which this defendant and his brother sub¬ 
sequently sold. That prior to their father’s death this de¬ 
fendant and his brother were given premises No. 1116 to 
1120 7th Street, N. W., by their father, which they encum¬ 
bered in the sum of $25,000.00. That the proceeds of the 
sale of 1122 7th Street, N. W., and the proceeds of 
25 the loan on 1116 to 1120 7th Street, N. W., they plac ed 
in their shoe and clothing business which was subse¬ 
quently forced into bankruptcy. That all the moneys from 
the above sale and encumbrance were lost, together with 
other large amounts representing the entire personal es¬ 
tate of his brother, Robert J. Berberich, and himself. That 
the moneys on deposit in the Washington Permanent Build¬ 
ing Association belonging to his father’s estate amounting 
to about $9,221.00 were divided on February 1, 1935, be¬ 
tween Rose B. Ruppert, Annie F. Ruppert, May Berberich, 
sisters of defendant, and Robert J. Berberich, brother of 
defendant. That defendant’s interest in said division was 
paid as follows: $500.00 to May Berberich to refund her for 
moneys spent on Richard Schaefer Berberich, a minor, ajnd 
a son of defendant, in an effort to overcome a genetal 
nervous breakdown suffered by the minor; $100.00 to de¬ 
fendant’s uncle, William J. Walter, for repairs to the r^al 
estate referred to in Paragraph Seven of this answer, and 
$2,498.30 paid to Mary Catherine Berberich for moneys ad¬ 
vanced by her from her personal earnings for the support, 
maintenance and education of her younger brother, Jo)m 
William Berberich, who was a victim of acute asthma a^id 
was compelled to remove and live in New Mexico because 
of the chronic condition. 

Further answering said paragraphs (9) and (10) this de¬ 
fendant avers that the above represented all and any 
moneys, or property, real or personal, which he received or 
to which he was entitled under the estates of his father, 
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Robert Berberich, or mother, Magdalena Berberich, and 
that he, therefore, denies that he is concealing or causing 
the co-defendants, May Berberich and Mary Catherine Lin- 
denau, to conceal any property with the intent to defraud his 
lawful creditors or in anywise hinder them in reaching said 
property. 

Defendant further denies that the transfer to his 
mother of the moneys on deposit in the Washington 
26 Permanent Building Association made by him and his 
co-executor, Robert J. Berberich, on December 15, 
1931, was made with any fraudulent intent, but was made 
in accordance with the provisions of his father’s will. That 
his mother who was entitled to the use of said money in the 
building association was a chronic invalid for five years 
before she died in 1934. That in order to facilitate the use 
of said moneys his said mother executed a power of attor¬ 
ney to her daughter, May Berberich, the co-defendant in 
this case. That the said May Berberich was compelled to 
use much of said money in the medical care and domestic 
expenses of his mother because of her physical condition, 

and said monev was not transferred bv his mother to the 
* « 

said May Berberich in order to conceal or disguise any right 
that this defendant had in said fund. And this defendant 
denies that said May Berberich held said building asso¬ 
ciation moneys in order to conceal this defendant’s inter¬ 
est therein, or that Mary Catherine Berberich received said 
money with the intent to conceal this defendant’s interest 
in said moneys or any other property. 

9. Answering paragraph (11) this defendant stands 
ready to explain, detail and present all and any informa¬ 
tion concerning the transactions referred to in the original 
bill of complaint, and tender all documentary evidence in 
support thereof. 

10. Further answering said bill of complaint this de¬ 
fendant denies that he has at any time made any transfer 





with the intent and purpose of defrauding the plaintiff 
herein or any other creditor, but that through serious atid 
severe financial losses he has lost his entire estate, rejal, 
personal and mixed. 

WHEREFORE, having fully answered said bill of coin¬ 
plaint this defendant prays that he be dismissed 


27 hence with his reasonable costs. 

JOSEPH A. BERBERICH. 

City of Washington, ) 

District of Columbia. V s8 " 


Personally appeared JOSEPH A. BERBERICH, w|ao 
being first duly sworn does depose and say he has read t|he 
foregoing answer by him subscribed; that the matters ajid 
facts therein stated of his personal knowledge are true, 
and those stated upon information and belief he believes 
to be true. 


JOSEPH A. BERBERICH. 
Subscribed and sworn to before me this 21st day of Jan¬ 
uary, A. D. 1938. 


Toomey & Toomey, 
Attorneys for Defendant . 



By Vincent L. Toomey, 
1015 15th St., N. W. 



JOHN H. DAVIDSON, 
Notary Public, D. C. 
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DEFENDANT BERBERICI1 NO. 1 EXHIBIT A. 

(Filed Jan. 22, 1938.) 

28 H. L. RUST COMPANY 

Real Estate Loans and Insurance 
1001 Fifteenth Street 
Washington, D. C. 

November 8, 1932 

Messrs. Harry L. Rust and Geo. Calvert Bowie, Trustees 
In account with H. L. Rust Company 

Statement in re foreclosure on October 10, 1932, under a 
First Deed of Trust, secured on Lot 50, Square 
2599 (1801 Kenyon Street, N. W.) 

By Sale of Lot Lot 50, Square 2599 (1801 Ken¬ 
yon St., N. W.) . $9,000.00 

Unearned premium on $9,000. fire insurance 
cancelled November 4, 1932. 2.39 

To Payment of principal first deed of trust 

loan .$8,000.00 

Semi-annual interest on same due 

9/15/32 . 240.00 

Interest on $8,000. from 9/15/32 to 

11/4/32 @6%. 66.67 

Interest on interest from 9/15 to 

11/4/32 @6% . 1.95 

Taxes—1st % 1932 general taxes 
$131.24, plus 14% penalty, $18.37; 

2nd 1932 general taxes $131.24, 
plus 8% penalty, $10.50; 1st M> 

1933 general taxes $131.24 plus 
2% penalty, $2.62; Sale, 1/19/32, 
for 2nd V* 1931 general taxes 
$131.24, penalty $13.12, advertis¬ 


ing 50^; interest from 1/19/32 at 

8%, $9.20 . 579.27 

Thos. J. Owen & Son 
Advertising $70.50; Auctioneer’s 
Fee $15.00 . 85.50 
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Revenue stamps on deed. 9.00 

Amount charged by Trustees in lieu 
of commission provided for in 
deed of trust. 20.00 


GPP/m $9,002.39 $9,002.39 


Answer of the Defendant May Berberich. 

14 IN the 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 
Holding an Equity Court 


J. R. Beaton Company, Inc., 
a corporation, 

411 Fifth Avenue, 

New York City, 

Plaintiff, 

vs. 

May Berberich, 

1728 Lamont Street, N. W.; 
Joseph A. Berberich, 

1801 Kenyon Street, N. W.; 
Mary Catherine Berberich, 
1801 Kenyon Street, N. W.; 

Defendants. 


Equity No. 66129 


(Filed January 22,1938) 

The answer of the defendant, May Berberich, to the 
original bill of complaint, respectfully shows: ' 

1. In answer to paragraphs (1) and (2) this defendant 
avers that the allegations therein contained do not relajte 
to her, and for that reason she does not answer the same. 

2. Answering paragraph (3) this defendant admits thp.t 
she is a citizen of the United States and a resident of t^ie 
District of Columbia, and a sister of the co-defendaht, 
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Joseph A. Berberich, and an aunt of Mary Catherine Ber- 
berich (now married), whose married name is Mary Cath¬ 
erine Lindenau. This defendant, however, most emphati¬ 
cally denies that she has in her possession, control or name 
any property, real or personal, belonging to the co-defend¬ 
ant, Joseph A. Berberich, or in which the said co-defendant 
has any right or interest, legal or equitable; and she knows 
of no property held by her niece, Mary Catherine Lindenau, 
co-defendant herein, which belongs to the co-defendant, 
Joseph A. Berberich, which she will more fully detail 
15 hereafter. 

3. In answer to paragraph (4) this defendant 
avers that the allegations contained therein do not relate 
to her, and it is not necessary, therefore, that the same be 
answered by her. 

4. Answering paragraph (5) this defendant avers that 
the allegations contained therein do not relate to her, but 
that she does not know of any property of any nature what¬ 
soever, now or ever held by Mary Catherine Lindenau, 
daughter of the co-defendant, Joseph A. Berberich, for the 
benefit of the said Joseph A. Berberich; and that she is 
making this allegation because of the numerous and un¬ 
founded allegations of the plaintiff in this cause that this 
defendant was a party to fraudulent transfers with the said 
Mary Catherine Lindenau for the benefit of the defendant, 
Joseph A. Berberich. 

5. In answer to paragraph (6) of the original bill of 
complaint so far as the same relates to her this defendant 
admits that on October 10, 1932, she purchased at public 
auction from the trustees, Rust and Bowie, premises No. 
1801 Kenyon Street, N. W., for which she agreed and did 
give the sum of $9,000.00, payable $2,000.00 in cash and a 
loan of $7,000.00 secured by the premises sold and pur¬ 
chased. That the said premises 1801 Kenyon Street, N. W., 
was her home, as well as the home of her invalid mother, 
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Magdalena Berberich, the defendant, Joseph A. Berberjich, 
and his children. That the said sum of $2,000.00 paid by 
her in the purchase of said premises was her money and the 
joint contribution of her two sisters, Annie F. Ruppert and 
Rose B. Ruppert; and not One Dollar of said purchase 
money belonged to the co-defendant, Joseph A. Berberich. 
That there is attached hereto a statement of sale by £he 
trustees Rust and Bowie, to this defendant marked de¬ 
fendant’s (Berberich) No. 2 Exhibit No. 1. That this de¬ 
fendant continued to occupy said premises until jaer 
16 mother died. That after her mother’s death the 
moved from said premises and conveyed said peal 
estate to her niece, Mary Catherine Lindenau, as a hojme 
for her said niece and her sisters and brothers, this bepig 
done with the full approval of her two sisters, Annie F. 
Ruppert and Rose B. Ruppert, who had contributed moneys 
with this defendant to make possible the purchase of skid 
premises. 

Further answering said paragraph and the allegations 
thereof, this defendant most emphatically denies that the 
purchase of said real estate by her was to conceal the own¬ 
ership of the defendant, Joseph A. Berberich; and she far¬ 
ther denies that the transfer by her to her niece, Mary Cath¬ 
erine Lindenau, was to conceal the ownership of Joseph A. 
Berberich. That she also denies that either transaction \las 
to hinder or defraud any of the creditors of Joseph A. B^r- 
berich from reaching or obtaining any property or estite 
in which the said Joseph A. Berberich, co-defendant here¬ 
in, had any interest or right. 

This defendant admits that the defendant, Joseph A. 
Berberich, was very heavily indebted when this defendant 
purchased premises No. 1801 Kenyon Street, N. W., as ijer 
purchase was made necessary to provide a home for Ijer 
invalid mother and herself because the defendant, Joseph 
A. Berberich, was totally unable to pay the interest apd 
taxes overdue upon said property. That the said defepd- 
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ant, Joseph A. Berberich, had suffered a loss of his entire 
estate, real and personal, because of the bankruptcy of his 
shoe and clothing business. 

6. . Answering paragraphs (7) and (8) this defendant 
avers that the same in no wise relate to her, and it is not 
necessary for her to ansvrer the same. 

7. In answer to paragraphs (9) and (10) this defendant 
admits that her father, Robert Berberich, died on Novem¬ 
ber 15, 1918, leaving a will in which Robert J. Berberich 

and Joseph A. Berberich were named as executors, 
17 and that said will disposed of both real and per¬ 
sonal property, giving unto the widow, Magdalena 
Berberich, a life estate in all property, real and personal. 
That under the terms and conditions of said will the said 
defendant, Joseph A. Berberich, was given a debt of $5,000.- 
00 which he already owed the testator, Robert Berberich, 
and also given a debt jointly with his brother, Robert J. 
Berberich, a debt of $8,000.00, which was jointly owed by 
the said Joseph A. Berberich and his brother, Robert J. 
Berberich, to the testator, Robert Berberich. That prior 
to the death of the said Robert Berberich, the said Robert 
Berberich had given the said Joseph A. Berberich premises 
No. 1116 to 1120 7th Street, N. W., and that under the said 
will had given to the same persons premises No. 1122 7th 
Street, N. W. That on October 18,1934, the said Magdalena 
Berberich, widow of Robert Berberich, departed this life, 
and that prior to her death the said Magdalena Berberich 
had joined in a deed with Joseph A. Berberich and Robert 
J. Berberich in order to allow them to sell premises No. 1122 
7th Street, N. W., as they desired money from said sale to 
use in their business. 

This defendant admits that on or about December 14, 
1931, the moneys then on deposit in the Washington Perma¬ 
nent Building Association w^ere transferred by Robert J. 
Berberich and Joseph A. Berberich, executors under the 
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will of Robert Berberich, to their mother, Magdalena Ber- 
berich, in accordance with the terms and conditions of said 
will; and that on December 15, 1931, the said Magdalena 
Berberich transferred said funds to this defendant by virtue 
of a power of attorney, which became necessary because of 
the very infirm and invalided condition of the said Mag¬ 
dalena Berberich. That the use of said moneys was neces¬ 
sary in order to maintain the domestic and physical ex¬ 
penses of the said Magdalena Berberich until the time 
of her death on October 18, 1934, at which time jthe 
18 amount remaining therein was about $9,224.21, ^nd 
that on January 30, 1935, said account was closed 
and all of said funds withdrawn. That on February 1, 
1935, the above funds were divided between the five children 
of Robert and Magdalena Berberich, except the interest of 
Joseph A. Berberich was paid as follows: $500.00 to this 
defendant as reimbursement to her for moneys spent on 
Richard Schaefer Berberich, a minor, and son of the de¬ 
fendant Joseph A. Berberich, in an effort to cause said 
minor’s recovery from a nervous breakdown, $100.00 to 
this defendant’s uncle, William J. Walter for repairs to 
certain real estate in which the defendant, Joseph A. Bpr- 
berich had a life estate, and the balance $2,498.30 was phid 
to Mary Catherine Lindenau as a refund to her for moneys 
advanced by her from her personal earnings for the slip- 
port, maintenance and education of her younger brother, 
John William Berberich, who was a victim of acute asthina 
and w T as compelled to remove and live in New Mexico be¬ 
cause of his chronic condition. That said money was dis¬ 
tributed in accordance with the unpaid balances due the 
respective beneficiaries under said will of Robert B^r- 
berich, deceased. 

Further answering said paragraphs this defendant av^rs 
that all of said transfers of said building association moneys 
were made in the due and proper administration of the es 
tate of Robert Berberich, deceased, and in accordance with 
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the directions and provisions of his will. This defendant 
denies that any of said transfers were made with the in¬ 
tent and purpose of deceiving or defrauding any of the 
creditors from any right or interest which the said Joseph 
A. Berberich had under the will of Robert Berberich, de¬ 
ceased, or his mother, Magdalena Berberich. That at the 
time of the division of the said estate, the said Joseph A. 
Berberich had exhausted all his interest thereunder by 
sales and loans, also advancements therefrom. 

19 8. In answer to paragraph (11) this defendant 

tenders herself ready and willing to offer all infor¬ 
mation in support of the allegations and averments of this 
answer, and to include therewith all documentary evidence 
appertaining thereto. 

WHEREFORE having fully answered said bill of com¬ 
plaint this defendant prays that she be dismissed hence 
with her reasonable costs. 

MAY BERBERICH. 


City of Washington, ) 

District of Columbia, j 88 ’* 

Personally appeared MAY BERBERICH who being first 
duly sworn does depose and say that she has read the fore¬ 
going answer by her subscribed; that the matters and facts 
therein stated of her personal knowledge are true, and 
those stated upon information and belief she believes to 
be true. 

MAY BERBERICH. 

Subscribed and sworn to before me this 22d day of 
January, A. D. 1938. 

JOHN H. DAVIDSON, 

Notary Public, D. C. 

Toomey & Toomey, 

Attorneys for Defendant, 

By Vincent L. Toomey, 

1015 15th St. N. W. 
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DEFENDANT’S BERBERICH NO. 2 EXHIBIT Nd. L 
20 H. L. RUST COMPANY 

(Filed Jan. 22,1938.) 

Real Estate Loans and Insurance 
1001 Fifteenth Street 
Washington, D. C. 

January 21,1938. 

COPY 

November 8,1932 

Miss May Berberick, 

In accowit with H. L. Rust Company. 

To Purchase of Lot 50, Square 2599 

(1801 Kenyon Street, N. W.), . .$9,000.00 
Preparing deed $5.00 and notary 

fee on same, 50^,. 5.50 

H. L. Rust Co., in re services sale 

of Lot 50, Square 2599,. 5.00 

By Deposit, . 

Net proceeds of first deed of trust 
loan secured on Lot 50, Square 

2599, . 

Balance necessary to settle,. 


500: 


00 


6,90^.00 

1,60^.50 


$9,010.50 $9,01Q.50 


GPP/M 
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Answer of the Defendant, Mary Catherine Berberich, 
Married Name Lindenau. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 
Holding an Equity Court. 


J. R. Beaton Company, Inc., A corpora¬ 
tion, 411 Fifth Avenue, New York City, 
N. Y., 

Plavntiff, 

vs. 

May Berberich, 1728 Lamont St., N. W., 
Joseph A. Berberich, 1801 Kenyon St., 
N. W., Mary Catherine Berberich, 1801 
Kenyon St., N. W., 

Defendants. 


(Equity 66120.) 


(Filed April 16,1940.) 

The answer of the defendant, Mary Catherine Ber¬ 
berich, now married and whose name is now Lindenau, 
respectfully shows: 

1. This defendant is without knowledge of the facts 
contained in Paragraph 1 of the complaint. 

2. This defendant avers that allegations contained in 
Paragraph 2 do not relate to her and therefore need not 
be answered by her. 

3. In answer to Paragraph 3 this defendant admits her 
citizenship as alleged therein, but states that she is now 
temporarily residing in the Philippine Islands where she 
has resided for several years last past. This defendant 
most emphatically denies that she, or she with the co-de¬ 
fendant May Berberich, has in her possession and control 
property belonging to the co-defendant, Joseph A. Ber¬ 
berich. 

4. Answering Paragraph 4 of this complaint this de¬ 
fendant avers that she is without knowledge of the facts 
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therein contained, and she demands strict and acci 
proof of the same. 

30 5. This defendant again denies that she is 

ing title to any real estate or personal propert; 
longing to her father, the co-defendant, Joseph A. 
berich, as alleged in Paragraph 5 of the complaint. 

6. Answering Paragraph 6 this defendant admits that 
the property at 1801 Kenyon Street, N. W., was foreclosed 
at public auction on October 10, 1932, by Rust and Bowie, 
Trustees, and was sold to her aunt and co-defendant, May 
Berberich, for the sum of $9,000.00. That said property 
was sold because her father was unable to pay the intdrest 
on the deed of trust and the taxes upon said property, her 
father having suffered serious financial reverses at that 
time completely exhausting him of all and any estate 
possessed by him. That the said May Berberich was dble 
to purchase said property by giving back to Rust and 
Bowie, Trustees, a trust for $7,000.00 and paying $2,000.00 
in cash. The cash sum of $2,000.00 being contributed joint¬ 
ly by the two sisters of the said May Berberich, Annie Rup- 
pert and Rose B. Ruppert. That at the time of the bur- 
chase of said real estate by May Berberich the said May 
Berberich made her home at said property, but subse¬ 
quently found it necessary to move because of her 
mother’s death. That the equity in said property was tjien 
transferred to this defendant to provide a home for pie 
six children of Joseph A. Berberich. That she was selected 
because of her age and business experience. That fhe 
money paid by her aunts for the purchase of the property 
still remains unpaid and without any means of refunding 
the same. That no portion of said $2,000.00 raised to 
purchase said equity was contributed or paid in or was 
the property of Joseph A. Berberich. That the money was 
raised bv the aunts of the Berberich children in order to 
prevent the Berberich children from being put upon the 
streets after foreclosure of the property. 
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Further answering said Paragraph this defendant avers 
that any information received or procured by the 
31 plaintiff contrary to the above statement of fact is 
false and without foundation. This defendant denies 
that these several transaction were carried on and execut¬ 
ed for the purpose of defrauding the plaintiff or any other 
creditor of the defendant, Joseph A. Berberich. That the 
same were conducted to provide a home for the Berberich 
children, as stated above, and for no other purpose. 

7. Answering Paragraph 7 this defendant admits that 
her father received an estate by the curtesy in the prop¬ 
erties mentioned and described in the complaint, but she 
avers that said estate by the curtesy was forfeited by her 
father when he failed and neglected to pay the taxes upon 
said real estate and make the necessary and proper repairs 
to the properties. That since the time of said forfeiture 
all the rents have been divided between the six children or 
applied to their support, and Joseph A. Berberich does 
not participate in any part thereof. 

8. Answering Paragraph 8 this defendant states that 
the rental agents and occupants of the various properties 
enumerated in Paragraph 7 were all notified not to pay 
any more rental to Joseph A. Berberich, but in the future 
to pay this defendant in her own right and as custodian for 
her sisters and brothers. This action was taken when it 
was discovered that Joseph A. Berberich had permitted 
the taxes to go unpaid and the general upkeep of the prop¬ 
erty neglected. To have permitted the said Joseph A. Ber¬ 
berich to exercise any further dominion over the property 
would have meant that the remainder estate belonging to 
the children would have been lost or at least clouded. 

This defendant denies that she received and collected the 
rents to defraud the plaintiff or any other creditor of the 
defendant, Joseph A. Berberich; but that she received the 
same as remainderman with the right of enjoyment ac¬ 
celerated because of the forfeiture of the life estate for 
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commissive and omissive waste and neglect by the defend¬ 
ant, Joseph A. Berberich. 

9. Answering Paragraphs 9 and 10 this defend- 
32 ant avers that the same do not relate to her, except 
that when the defendant, Joseph A. Berberich, j re¬ 
ceived his portion of his father's estate represented by 
the moneys on deposit in the Washington Permanent Build¬ 
ing Association on February 1, 1935, he, Joseph A. Ber¬ 
berich, refunded to this defendant the sum of $2,498.30 ad¬ 
vanced by the defendant in the personal medical care &nd 
attention given to her younger brother, John William Ber¬ 
berich, who was a victim of acute asthma and was com¬ 
pelled to live in New Mexico because of his chronic condi¬ 
tion. Beyond this transaction this defendant is without 
knowledge of the allegations contained in said Paragraphs, 
but she most emphatically denies receiving and holding any 
property for her father, Joseph A. Berberich, in orderj to 
conceal the ownership of the said Joseph A. Berberich ^nd 
to prevent his creditors from reaching the same. 

10. Answering Paragraph 11 this defendant tenders 
herself ready to offer to the defendant any assistance in 
proof of the facts set forth in this answer, as well as her 
willingness to show and disclose to the Court a full apd 
complete explanation of the attending facts. 

Wherefore having fully answered said complaint this 
defendant prays that she be dismissed hence with her rea¬ 
sonable costs. 

MARY CATHERINE LINDENAU. 
Vincent L. Toomey, 

1015 15th St. N. W., 

Washington, D. C., 

Attorney for Defendant, 
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City of Baguiy Mtn. Prov., 

In the Philippine Islands. 

Personally appeared before me MARY CATHERINE 
LINDENAU, who being first duly sworn does depose and 
say that she is the defendant named in the foregoing an¬ 
swer; that the matters and facts therein stated of her per¬ 
sonal knowledge are true and those stated upon informa¬ 
tion and belief she believes to be true. 

MARY CATHERINE LINDENAU. 

Subscribed and sworn to before me this 8th day of April, 
A. D. 1940. 

ERIGEIO PLATA, 
Notary Public, 

Until Dec. 31,1940. 

Notarial Register 
No. 439, Page 42 
Book 42 Series 1940. 



119 Rule to Show Cause. 

IN THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA HOLDING AN EQUITY COURT. 


Lawrence J. Mills, 430 5th Street, N. W., 
Washington, D. C., 

Plaintiff, 
vs. 

Joseph A. Berberich, Mary C. Berberich, 
Rose M. Berberich, John W. M. Ber- ^ 
berich, Walter F. Berberich, Charles 
E. Berberich, Richard S. Berberich, 
1801 Kenyon Street, N. W., and J. R. 
Beaton Co., Inc., A foreign corporation, 

Defendants. J 


Equity No. 
61456. 

Filed May 
15, 1936. 


Upon consideration of the petition of Lawrence J. Mills, 
filed herein on the 15th day of May, 1936, it is by the Court, 
this 15th day of May, 1936, 
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ADJUDGED, ORDERED and DECREED, that the de¬ 
fendants, Joseph A. Berberich, Mary C. Berberich, Rosej M. 
Berberich, John M. Berberich, Walter F. Berberich, 
Charles E. Berberich, Richard S. Berberich and J.| R. 
Beaton Co., Inc., a corporation, and each of them sljiow 
cause, if any they have, why the prayers of said petition 
should not be granted on or before the 26th day of Mjay, 
1936, at 10:00, provided, a copy of this rule be served upon 
each of the said defendants on or before the 16th day of 
May, 1936. 

JAMES M. PROCTOR, 
(Seal) Justice. 

A True Copy. 

TEST: 

Frank E. Cunningham, Clerk, 

By Harry M. Hull, 

Asst. Clerk. 

114 Bill of Interpleader. 

I 

IN THE SUPREME COURT OF THE DISTRICT QF 
COLUMBIA HOLDING AN EQUITY COURT. 

(Filed May 15, 1936.) 


To the Honorable the Supreme Court of the District cff 
Columbia, holding an Equity Court: 


Lawrence J. Mills, 430 5th Street, N. W., 
Washington, D. C., 

Plaintiff, 


Joseph A. Berberich, Mary C. Berberich, 
Rose M. Berberich, John W. M. Ber¬ 
berich, Walter F. Berberich, Charles 
E. Berberich, Richard S. Berberich, 
1801 Kenyon Street, N. W., and J. R. 
Beaton Co., Inc., A foreign corporation, 

Defendants. 


Equity No. 
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The plaintiff, Lawrence J. Mills, respectfully represents 
to this Honorable Court as follows: 

1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia and brings this suit in his 
own right. 

2. That the defendants, Joseph A. Berberich, Mary C. 
Berberich, Rose M. Berberich, John Wm. Berberich, 
Walter P. Berberich, Charles E. Berberich and Richard S. 
Berberich, are citizens of the United States and residents 
of the District of Columbia; that the defendant, J. R. Bea¬ 
ton Co., Inc., is a foreign corporation; that all the defend¬ 
ants are sued as claimants of a certain fund now in the 
hands of the plaintiff as will hereinafter more particularly 
appear. 

3. That plaintiff has for more than twenty years been 
the rental agent for Rose Berberich, wife of the defendant, 
Joseph A. Berberich, whom plaintiff is advised and believes 
was the legal owner of the following parcels of real estate, 

namely: 

115 643 L Street, S. W. 

641 L Street, S. W. 

1619 Third Street, N. W. 

1621 Third Street, N. W. 

1623 Third Street, N. W. 

1612 Reeves Ct. N. W. 

1610 Reeves Ct. N. W. 

511 L Street, N. W. 

909 Euclid Street, N. W. 

4. That plaintiff is advised and believes and therefore 
avers that upon the death of the said Rose Berberich some 
years ago the defendant, Joseph A. Berberich, her husband, 
became a tenant by courtesy of the aforementioned real 
estate. 

5. That the said Rose Berberich upon her death left 
as her heirs at law the following children who are named 
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as defendants in this suit, namely: Mary C. Berberich, R^ose 
M. Berberich, John Wm. Berberich, Walter F. Berberich, 
Charles E. Berberich, William S. Berberich, all of w^om 
plaintiff is informed and believes are entitled to the | re¬ 
mainder interest in the above described properties of tljeir 
deceased mother, Rose Berberich. 

6. That plaintiff ever since the death of said Rose Ber¬ 
berich and up to the date of filing this suit has continued to 
operate as the rental agent for the above properties at the 
request of both Joseph A. Berberich and the other parties 
in interest herein. 

7. That plaintiff is informed and believes and therefore 
avers that the defendant, Mary C. Berberich, one of i:he 
children of the aforesaid Rose Berberich, who holds a re¬ 
mainder interest in the above described properties, Ijias 
paid all taxes due upon said properties from and including 
the year 1932 with the exception of one parcel; that s^iid 
taxes were paid by her under protest and with her own per¬ 
sonal funds, and that she holds tax deeds from the Commis- 
sioners of the District of Columbia for eleven parcels of 
real estate of said estate; that the taxes since 1932 to the 
twelfth and last parcel have been paid by an unknown paijty 
who has received a tax receipt therefor; that on or about 
the month of May, 1935, plaintiff was advised by the de¬ 
fendant, Mary C. Berberich, that the estate by courtesy 
theretofore vesting in the defendant, Joseph A. Berberich, 
had been forfeited by virtue of willful and permissive waste 
and failure to pay taxes and make necessary repairs jto 

said property and consequently the account reflecting 
116 the rental income from said property was changed 

from defendant, Joseph A. Berberich, to defendant, 
Mary C. Berberich, his daughter, and avers that thence¬ 
forth all checks for rentals were made out to said March C. 
Berberich and were transmitted to her in accordance with 
her instructions. 
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8. That a judgment was rendered against the defendant, 
Joseph A. Berberich in the Supreme Court of the District 
of Columbia in case number 83836 in favor of the J. R. 
Beaton Co., Inc., a foreign corporation, in the sum of 
$2358.19, from May 23rd, 1931, with interest at 6% on 
$2353.17 from May 23rd, 1931. 

9. That on the 23rd day of March, 1936, the J. R. Beaton 
Co., Inc., a foreign corporation, pursuant to its judgment 
obtained against defendant, Joseph A. Berberich in the 
above entitled cause, issued a garnishment against the 
plaintiff for the purpose of attaching certain goods, chat¬ 
tels and credits of the defendant, Joseph A. Berberich, that 
is to say, any rents collected by plaintiff from tenants oc¬ 
cupying various properties above described formerly un¬ 
der control of said defendant, Joseph A. Berberich by vir¬ 
tue of his tenancy by courtesy as aforesaid; that plaintiff 
in answering said garnishment stated that he had collected 
from tenants occupying the properties of the Berberich es¬ 
tate at that time the sum of $249.94 in his capacity as rental 
agent of said properties as aforesaid. 

10. That the said defendant, Joseph A. Berberich not¬ 
withstanding claims of the other defendants also claims 
the right to the fund in the hands of plaintiff and to future 
rents collected from tenants occupying the above described 
premises. 

11. That plaintiff avers that the defendant, Mary C. 
Berberich, claims right to any and all rents collected from 
said properties by virtue of tax deeds issued to her as afore¬ 
said and also because of her remainder interest in same. 
That the said J. R. Beaton Company, Inc., a foreign cor¬ 
poration, also claims right to said rents under its garnish¬ 
ment issued against the plaintiff pursuant to its judgment 
against said Joseph A. Berberich; that plaintiff avers that 
he has no interest in or to the said rent money collected 
by him or any part thereof and no connection with any 
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of the defendants, or anyone else interested in the 
117 controversy except lawfully and properly to execute 
the several writs bv this Honorable Court, but that 
all the defendants are claiming right and title to said monies 
and to all future collections of rent from any and all of the 
above described properties; that the plaintiff is ready pud 
willing to deliver the said fund or any future rents collected 
from said properties to any person or persons that the 
Court may at any time direct, relieving him from further 
obligation in the premises, but by reason of the foregoing 
facts and circumstances plaintiff is doubtful as to the rights 
of the respective defendants and as to those who are en¬ 
titled to rents from said properties now on hand or forth¬ 
coming in the future. 

WHEREFORE, the premises considered, petitioner re¬ 
spectfully prays: 

1. That the said defendants, or each of them, be served 
with process and be required to answer the exigencies of 
this Bill of Interpleader. 

2. That the defendants pendente lite be restrained fifom 
issuing any attachment or garnishment against either the 
plaintiff by reason of the collection of rents from tenants 
of the Berberich Estate properties or from any tenant oc¬ 
cupying the above described properties for any rent <jlue 
to the rental agent thereof. 

3. That the plaintiff be permitted pendente lite to rent 
and to collect the rents from tenants occupying said prop¬ 
erties of the Berberich Estate and to retain and hold );he 
same pending the termination of the rights of the respective 
parties to this litigation. 

4. That upon delivery of the amount of the fund now in 
the hands of plaintiff in the sum of $30.16 to such person 
or persons as the Court may direct or upon paying i;he 
same to such person or persons as the Court may direct the 
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plaintiff be thereupon freed of any liability to the defend¬ 
ants or either of them in relation thereto. 

(s) LAWRENCE J. MILLS. 

Martin F. O’Donoghue, 

Lawrence J. Mills, Jr., 

Attorneys for Plaintiff , 

900 Investment Building, 

District 1316. 


118 District of Columbia, ss.: 

LAWRENCE J. MILLS, being first duly sworn 
according to law, deposes and says, that he has read the 
foregoing petition by him subscribed and knows the con¬ 
tents thereof; that the matters and things therein stated of 
his own personal knowledge are true and those stated on 
information and belief he believes to be true. 

LAWRENCE J. MILLS. 

Subscribed and sworn to before me this 15th day of May, 
A. D. 1936. 


HARRY HULL, 
Notary Public , D. C. 
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119 


Rule to Show Cause. 


IN THE SUPREME COURT OF THE DISTRICT 
COLUMBIA HOLDING AN EQUITY COURT. 


)F 


Equity No. 61456. 

Filed 15thi 
May, I936j 


Lawrence J. Mills, 430 5th Street, N. W., 
Washington, D. C., 

Plaintiff, 
vs. 

Joseph A. Berberich, Mary C. Berberich, 
Rose M. Berberich, John W. M. Ber- f 
berich, Walter F. Berberich, Charles 
E. Berberich, Richard S. Berberich, 
1801 Kenyon Street, N. W., and J. R. 
Beaton Co., Inc., A foreign corporation, 

Defendants. 


Upon consideration of the petition of Lawrence J. Mills, 
filed herein on the 15th day of May, 1936, it is by the Couft, 
this 26th day of May, 1936, 

ADJUDGED, ORDERED AND DECREED, that the de¬ 
fendants, Joseph A. Berberich, Mary O. Berberich, Rose 
M. Berberich, John M. Berberich, Walter F. Berberich, 
Charles E. Berberich, Richard S. Berberich and J. R. Bea¬ 
ton Co., Inc., a foreign corporation, and each of them shoW 
cause, if any they have, why the prayers of said petition 
should not be granted on or before the 8th day of June, 
1936, at 10:00, provided, a copy of this rule be served upqn 
each of the said defendants on or before the 4th day qf 
June, 1936. 


O. R. LUHRING, 
(Seal) Justice. 

A True Copy. 

TEST: 

Frank E. Cunningham, Clerk, 

Richard J. Kukland, 

Asst. Clerk. 
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121 Plea in Abatement. 

IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

Holding an Equity Court. 


Lawrence J. Mills, 450 5th Street, N. W., 

Plaintiff, 

vs. 

Joseph A. Berberich, et aL, 

Defendants. 


Equity No. 
61,456. 

Filed 

June 8, 1936. 


The defendant, J. R. Beaton Corporation, Inc., a New 
York corporation, appearing specially for the purpose of 
this plea and none other, says that at the time of the com¬ 
mencement of the above entitled cause and at the time of 
service of process in said cause upon Arthur J. Hilland as 
its supposed agent, and for a long time prior thereto, it was 
and still is a corporation organized and existing under and 
by virtue of the laws of the State of New York, with its prin¬ 
cipal office at 411 Fifth Avenue, City of New York, State of 
‘New York, and that at the time the subpoena to answer, 
rule to show cause, and bill of complaint were served upon 
said Arthur J. Hilland, the defendant was not doing busi¬ 
ness in the District of Columbia and had no agent, person, 
firm, or corporation conducting its business in the District 
of Columbia, and had no place of business in the District of 
Columbia, and had no officer, agent, or employee in the Dis¬ 
trict of Columbia upon whom service of process could be 
had; that the said Arthur J. Hilland was not then or at any 
other time its agent in the District of Columbia or conduct¬ 
ing its business therein and was not authorized to accept 
service of process for it, and was not then or at any 
122 other time authorized to represent it in any matter 
or thing except in the cause entitled “J. R. Beaton 
Company, Inc., a corporation v. Joseph A. Berberich,” Law 
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No. 83,836, in the Supreme Court of the District of Colum¬ 
bia, and this the defendant is ready to verify. 

WHEREFORE, defendant prays judgment of the ^aid 
subpoena, rule, and bill, and the service thereof, and ^hat 
the same may be quashed. 

J. R. BEATON COMPANY, INC., 

By: (s) David J. Hill, 

Its Secy, d Treasurer, 

Appearing specially for the purpose of 
this plea and none other. 

(s) Arthur J. Hilland, 

Shoreham Building, 

Amicus Curiae. 


123 Affidavit of David J. Hill In Support of Plea 

In Abatement. 

IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

Holding an Equity Court 


Lawrence J. Mills, 


Joseph A. Bekberich, et al., 




Filed 


Defendant. '^ une 8, 19p6. 


State of New Jersey, 

County of Hudson. 

I, DAVID J. HILL, being first duly sworn, on oath ^ay 
that I am Secy. & Treasurer of J. R. Beaton Company, Inc., 
a New York corporation, named defendant in the above en¬ 
titled cause, and am authorized to and make this affidavit 
in support of the foregoing plea in abatement, and appear 
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herein specially for the purpose of said plea and none 
other; that I have read the said plea by me subscribed and 
know the contents thereof, and that the same is true in sub¬ 
stance and in fact; that at the time of the commencement of 
the above entitled cause and for a long time prior thereto, 
said J. R. Beaton Company, Inc., was and still is a corpo¬ 
ration organized and existing under and by virtue of the 
laws of the State of New York, with its principal office at 
411 Fifth Avenue, City of New York, State of New York, 
and that at the time the subpoena to answer, rule to show 
cause, and bill of complaint were served upon Arthur J. 

Hilland as its supposed agent, the defendant was not 
124 doing business in the District of Columbia and had 
no agent, person, firm, or corporation conducting its 
business in the District of Columbia, and had no place of 
business in the District of Columbia, and had no officer, 
agent or employee in the District of Columbia upon whom 
service of process could be had; that the said Arthur J. 
Hilland was not then or at any other time its agent in the 
District of Columbia or conducting its business therein and 
was not authorized to accept service of process for it, and 
was not then or at any other time authorized to represent it 
in any matter or thing except in the cause entitled “J. R. 
Beaton Company, Inc., a corporation v. Joseph A. Berbe- 
rich,” Law No. 83,836, in the Supreme Court of the District 
of Columbia, and this the defendant is ready to verify. 

(s) DAVID J. HILL, 

Appearing specially for the purpose 
of said plea in abatement and none 
other. 

Subscribed and sworn to before me this 6th day of June, 
1936. 

(s) JOHN J. O’CONNELL, 

Notary Public in and for the County 

(Seal) of Hudson, State of New Jersey. 

My commission expires Feb. 2, 1938. 
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125 Defendants’ Answer to Bill of Interpleader 
and Rule to Show Cause. 

IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

Holding an Equity Court. 

— - i 

Lawrence J. Mills, 430 5th Street, N. W., 

Plaintiff , 

vs. 

Joseph A. Berberich, Mary C. Berberich, ^ °* 

Rose M. Berberich, John W. M. Ber- ► ’ 

berich, Walter F. Berberich, Charles Filed 
E. Berberich, Richard S. Berberich, June 8 1936. 
1801 Kenyon Street, N. W., J. R. Beaton 
Co., Inc., a foreign corporation, 

Defendants. 


For answer to the Rule to Show Cause and to the Bill j of 
Interpleader filed herein, the defendants, Mary C. Ber¬ 
berich, Rose M. Berberich, John W. M. Berberich, Walter 
F. Berberich, Charles E. Berberich and Richard S. Ber¬ 
berich respectfully represent to this Honorable Court as 
follows: j 

1. Defendants admit all the allegations contained in 
paragraphs 1, 2, 3, 4, 5, 6 of the Bill of Interpleader. 

2. For answer to paragraph 7 defendants state that 
commencing with the year 1932 Joseph A. Berberich failed 
to pay the taxes on any of the property; that he permitted 
the property to sutler from the want of repairs; that he has 
permitted several of the pieces of property to become di¬ 
lapidated; that by reason of his failure to pay taxes tjie 
said property was advertised for sale by the Government 
of the District of Columbia; that Mary C. Berberich pur¬ 
chased said property from the District of Columbia in the 
years 1935 and 1936, and actually received deeds from t{ie 

Commissioners of the District of Columbia to all df 
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126 said property; that said Mary C. Berberich and her 
brothers and sisters are entitled to the remainder in¬ 
terest in all of said property, and said Mary C. Berberich 
purchased said property in order to conserve and safe¬ 
guard their remainder interest therein; that the life ten¬ 
ant by the curtesy, Joseph A. Berberich, has numerous in¬ 
dividual judgments against him which total in the aggre¬ 
gate of approximately $80,000.00; that one of these judg¬ 
ment creditors, J. R. Beaton Co., Inc., has caused to be is¬ 
sued out of the Supreme Court in Case No. 83836 numerous 
garnishments, directed to the plaintiff herein and to the 
several tenants of the aforementioned property; that the 
defendant, Joseph A. Berberich is totally incapable of pre¬ 
serving the remainder estate of his children in and to said 
property; that Mary C. Berberich notified Lawrence J. Mills 
that she had the tax deeds to the property and that any es¬ 
tate in Joseph A. Berberich in said property had been for¬ 
feited ; that by reason of the failure to pay taxes, make re¬ 
pairs and by reason of the seizure of the rents, the prop¬ 
erty is losing its value, and is becoming uninhabitable, and 
several parcels are already unrentable; that the children 
are unable to prevent the property from becoming dilapi¬ 
dated without the rents derived therefrom. 

3. Defendants admit all the allegations contained in 
paragraphs 8 and 9. 

4. For answer to paragraph 10 defendants state that 
Joseph A. Berberich, acknowledging his inability to carry 
said property, instructed the plaintiff, Lawrence J. Mills, 
to pay the rental from said property to Mary C. Berberich 
in May, 1935. 

5. For answer to paragraph 11 defendants state that 
they are advised by counsel that they are entitled to a de¬ 
cree of this Court forfeiting the estate of Joseph A. Ber¬ 
berich in said property, and establishing in them an abso¬ 
lute title thereto. 
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6. Defendants state to this Honorable Court that Rich¬ 
ard S. Berberich, one of the defendants herein entitled to 
the remainder interest in said property, is under the 
127 age of 21 years, and is confined to St. Elizabeth’s 
Hospital having been adjudicated of unsound mind 
by order of this Honorable Court. 

WHEREFORE, the premises considered, and the jre- 
spondents having fully answered said Bill of Complaint, 
pray as follows: I 

1. That a guardian ad litem be appointed by this Hon¬ 


orable Court, if the exigencies of the case so demand, j to 
represent the interests of Richard S. Berberich, minor, ajnd 
lunatic. | 

2. That the Court pass a decree formally forfeiting l[he 
estate by the curtesy heretofore enjoyed by Joseph A. Bfer- 
berich, and that the Court further decree an absolute fee 
simple estate in Mary C. Berberich, Rose M. Berberhph, 
John W. M. Berberich, Walter F. Berberich, Charles QE. 
Berberich and Richard S. Berberich, susceptible of imme¬ 
diate enjoyment. 

3. That Mary C. Berberich have a money decree for subh 
monies as she advanced for the upkeep and preservation of 
said property, as against her co-owners. 

4. That all other claims against said property or the in¬ 
come therefrom be dismissed. 

5. For such other and further relief as to the Court m^y 
seem just. 

MARY C. BERBERICH. 


District of Columbia, ss.: 

I, MARY C. BERBERICH, being first duly sworn, upon 
oath depose and say that I have read the foregoing bill olf 
complaint by me subscribed, and know the contents there¬ 
of; that the matters and things stated as of my own knowl ¬ 
edge are true, and those stated upon information and belief 
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I believe to be true; that the same is executed on behalf of 
the other co-defendants named herein. 

MARY C. BERBERICH. 

Subscribed and sworn to before me this 11th day of June, 
1936. 

JOHN H. DAVIDSON, 

Notary Public , D. C. 

Joseph C. Suraci, 

1015 15th Street, N. W., 

Attorney for Defendants. 


128 Amended Bill of Interpleader. 

IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


Holding an Equity Court. 


Lawrence J. Mills, 430 5th Street, N. W., 
Washington, D. C., 

Plaintiff, 

vs. 

Joseph A. Berberich, Mary C. Berberich, 
Rose M. Berberich, John W. M. Ber¬ 
berich, Walter F. Berberich, Charles 
E. Berberich, Richard S. Berberich, 
1801 Kenyon Street, N. W., and J. R. 
Beaton Co., Inc., a foreign corporation, 

Defendants. 


Equity No. 
61456. 

Filed Jun. 18, 
1936. 


To the Honorable the Supreme Court of the District of Col¬ 
umbia, holding an Equity Court : 

The plaintiff, Lawrence J. Mills, respectfully represents 
to this Honorable Court as follows: 

1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia and brings this suit in his 
own right. 
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2. That the defendants, Joseph A. Berberich, Mary C. 
Berberich, Rose M. Berberich, John Wm. Berberich, Wal¬ 
ter F. Berberich, Charles E. Berberich and Richard S. Ber¬ 
berich, are citizens of the United States and residents of the 
District of Columbia; that the defendant, J. R. Beaton Co., 
Inc., is a foreign corporation; that all the defendants are 
sued as claimants of a certain fund now in the hands of the 
plaintiff as will hereinafter more particularly appear. 

3. That plaintiff has for more than twenty years been 
the rental agent for Rose Berberich, wife of the defendant, 
Joseph A. Berberich, whom plaintiff is advised and believes 
was the legal owner of the following parcels of real estate, 

namely: 

129 643 L Street, S. W. 

641 L Street, S. W. 

1619 Third Street, N. W. 

1621 Third Street, N. W. 

1623 Third Street, N. W. 

1612 Reeves Ct. N. W. 

1610 Reeves Ct. N. W. 

511 L Street, N. W. 

909 Euclid Street, N. W. 

4. That plaintiff is advised and believes and therefore 
avers that upon the death of the said Rose Berberich some 
years ago the defendant, Joseph A. Berberich, her husband, 
became a tenant by curtesy of the aforementioned real es¬ 
tate. 

5. That the said Rose Berberich upon her death left as 
her heirs at law the following children who are named as 
defendants in this suit, namely: Mary C. Berberich, Rose 
M. Berberich, John Wm. Berberich, Walter F. Berberich, 
Charles E. Berberich, William S. Berberich, all of whom 
plaintiff is informed and believes are entitled to the remain¬ 
der interest in the above described properties of their de¬ 
ceased mother, Rose Berberich. 
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6. That plaintiff ever since the death of said Rose Ber- 
berich and up to the date of filing this suit has continued to 
operate as the rental agent for the above properties at the 
request of both Joseph A. Berberich and the other parties 
in interest herein. 

7. That plaintiff is informed and believes and therefore 
avers that the defendant, Mary C. Berberich, one of the 
children of the aforesaid Rose Berberich, who holds a re¬ 
mainder interest in the above described properties, has paid 
all taxes due upon said properties from and including the 
year 1932 with the exception of one parcel; that said taxes 
were paid by her under protest and with her own personal 
funds, and that she holds tax deeds from the Commissioners 
of the District of Columbia for eleven parcels of real estate 
of said estate; that the taxes since 1932 to the twelfth and 
last parcel have been paid by an unknown party who has 
received a tax receipt therefor; that on or about the month 
of May, 1935, plaintiff was advised by the defendant, Mary 
C. Berberich, that the estate by curtesy theretofore vesting 
in the defendant, Joseph A. Berberich, had been forfeited 
by virtue of willful and permissive waste and failure to pay 
taxes and make necessary repairs to said property and con¬ 
sequently the account reflecting the rental income 

130 from said property was changed from defendant, 
Joseph A. Berberich, to defendant, Mary C. Ber¬ 
berich, his daughter, and avers that thenceforth all checks 
for rentals were made out to said Mary C. Berberich and 
were transmitted to her in accordance with her instructions. 

8. That a judgment was rendered against the defendant, 
Joseph A. Berberich, in the Supreme Court of the District 
of Columbia in case number 83836 in favor of the J. R. 
Beaton Co., Inc., a foreign corporation, in the sum of 
$2358.19, from May 23rd, 1931, with interest at 6% on 
$2353.17 from May 23rd, 1931. 


9. That on the 23rd day of March, 1936, the J. R. Beatoij: 
Co., Inc., a foreign corporation, pursuant to its judgment 
obtained against defendant, Joseph A. Berberich, in th(J 
above entitled cause, issued a garnishment against the plaini 
tiff for the purpose of attaching certain goods, chattels; 
and credits of the defendant, Joseph A. Berberich, that is to 
say, any rents collected by plaintiff from tenants occupy¬ 
ing various properties above described formerly under con¬ 
trol of said defendant, Joseph A. Berberich, by virtue of his 
tenancy by curtesy as aforesaid; that plaintiff in answering 
said garnishment stated that he had collected from tenant^ 
occupying the properties of the Berberich estate at that 
time the sum of $249.94 in his capacity as rental agent oi} 
said properties as aforesaid. 

10. That the plaintiff has in addition to the sum ofj 
$249.94 above stated in answer to the garnishment of the 
Beaton Company, an additional sum of $190.88, collected as 
rental from the above described real estate not subject to 
any attachment or garnishment. 

11. That the said defendant, Joseph A. Berberich, not¬ 
withstanding claims of the other defendants also claims 
the right to the fund in the hands of plaintiff and to future 
rents collected from tenants occupying the above described 
premises. 

12. That plaintiff avers that the defendant, Mary C. Ber¬ 
berich, claims right to any and all rents collected from said 
properties by virtue of tax deeds issued to her as aforesaid 
and also because of her remainder interest in same. That 
the said J. R. Beaton Company, Inc., a foreign corporation, 
also claims right to said rents under its garnishment is¬ 
sued against the plaintiff pursuant to its judgment against 
said Joseph A. Berberich; that plaintiff avers that he has 
no interest in or to the said rent monev collected by him or 
any part thereof and no connection with any of the 

defendants, or anyone else interested in the contro- 
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131 versy except lawfully and properly to execute the 
several writs by this Honorable Court, but that all 

the defendants are claiming right and title to said monies 
and to all future collections of rent from any and all of the 
above described properties; that the plaintiff is ready and 
willing to deliver the said fund or any future rents collect¬ 
ed from said properties to any person or persons that the 
Court may at any time direct, relieving him from further 
obligation in the premises, but by reason of the foregoing 
facts and circumstance plaintiff is doubtful as to the rights 
of the respective defendants and as to those -who are en¬ 
titled to rents from said properties now on hand or forth¬ 
coming in the fuhire. 

WHEREFORE, the premises considered, petitioner re¬ 
spectfully prays: 

1. That the said defendants, or each of them, be served 
with process and be required to answer the exigencies of 
this Bill of Interpleader. 

2. That the defendants pendente life be restrained from 
issuing any attachment or garnishment against either the 
plaintiff by reason of the collection of rents from tenants 
of the Berberich Estate properties or from any tenant oc¬ 
cupying the above described properties for any rent due 

to the rental agent thereof. 

132 3. That the plaintiff be permitted pendente lite 
to rent and to collect the rents from tenants occupy¬ 
ing said properties of the Berberich Estate and to retain 
and hold the same pending the termination of the rights of 
the respective parties to this litigation. 

4. That upon delivery of the amount of the fund now in 
the hands of the plaintiff in the sum of $249.94 to such per¬ 
son or persons as the court may direct the plaintiff, the 
plaintiff be thereupon freed of any liability to the defend¬ 
ant or either of them in relation thereto. 

5. That those defendants residing beyond the District 






39 


of Columbia may be served as provided by Section ^78 
(page 341) of the new Code of Law for the District of Col¬ 
umbia; and in the event any of said defendants cannot be 
found, then service by publication to be substituted. 

(s) LAWRENCE J. MILLS. 

Martin F. O’Donoghue, 

Lawrence J. Mills, Jr., 

Attorneys for Plaintiff, 

900 Investment Building, 

District 1316. 

133 District of Columbia, ss.: 

LAWRENCE J. MILLS, being first duly sworn 
according to law, deposes and says, that he has read the 
foregoing petition by him subscribed and knows the con¬ 
tents thereof; that the matters and things therein stared 
of his own personal knowledge are true and those stated pn 
information and belief he believes to be true. 

(s) LAWRENCE J. MILLS. 

Subscribed and sworn to before me this 18th day of June, 
A. D. 1936. 


(s) IDELL E. BURTON, 
Notary Public, D. C. 
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134 Order. 

IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

I 

■ i 

Equity No. 61,456. 
Filed 

July 10,1936. 


Upon consideration of the plea in abatement to the ser¬ 
vice of process and the affidavit in support thereof, filed 
herein the 8th day of June, 1936, and it appearing to the 
court that answer thereto has not been filed and the time 
so to do has expired, it is, by the court, this 10th day of 
July, A. D. 1936, 

ADJUDGED, ORDERED AND DECREED that service 
of the subpoena to answer, rule to show cause and bill of i 
complaint upon Arthur J. Hilland as agent and attorney for 
the defendant, J. R. Beaton Company, Inc., a corporation, 
be and the same is hereby quashed. 

JESSE C. ATKINS, 

Justice. i 

App roved: 

Lawrence J. Mills, Jr., j 

Attorney for Plaintiff. 


Lawrence J. Mills, 


Plaintiff, 


J. R. Beaton Company, Inc., a corporation, 
et at., 

Defendants. 
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55 Order. 

IN THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 

Holding an Equity Court. 


Lawrence J. Mills, 430 5th Street, N. W., 
Washington, D. C., 

Plaintiff, 


Joseph A. Bebberich, Mary C. Berberich, 
Rose M. Berberich, John W. M. Ber¬ 
berich, Walter F. Berberich, Charles 
E. Berberich, Richard S. Berberich, 
1801 Kenyon Street, N. W. and J. R. 
Beaton Co., Inc., a foreign corporation, 

Defendants . 


Equity No. j>1450. 

Filed Aug. 

5, 1936. 


Upon consideration of the motion of Martin F. O’Dono- 
ghue and Lawrence J. Mills, Jr., attorneys for plaintiff, At¬ 
torneys for defendants consenting, it is by the court this 
5th day of August, 1936, 

ORDERED, that the above entitled cause be and the 
same is hereby dismissed. 

/s/ JENNINGS BAILEY. 

Consented to: 


/s/ Toomey & Toomey, 

Attorneys for Joseph A. Berberich . 
/s/ Joseph C. Suraci, 

Attorney for May C. Berberich, et al. 
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136 Defendants’ Counterdesignation of Record. I 

IN THE DISTRICT COURT OF THE UNITED STATES 1 
fob the District of Columbia. 


J. R. Beaton Company, Inc., a corporation, 

Plaintiff, 
vs. 


May Berberich, et al.. 


Defendants. 


Equity No. 66129.. 


Now comes May Berberich, Joseph A. Berberich and 
Mary Catherine Berberich (now Mary Catherine Lin- 
denau), appellees in the above entitled action, and designate 
the parts of the record which they desire to have included 
in the transcript, said parts being additional to those parts 
heretofore designated by the appellant, namely: 

1. The proceeding included in Equity Cause No. 61456, 
to wit: 

(a) Bill of Interpleader filed May 15, 1936. 

(b) Rule to Show Cause of May 15, 1936. 

(c) Rule to Show Cause of May 26, 1936. 

(d) Plea in Abatement in behalf of J. R. Beaton Com¬ 
pany, Inc., filed June 8,1936, and Affidavit in sup¬ 
port thereof. 

(e) Defendants’ Answer filed June 12,1936. 

(f) Amended Bill of Interpleader. 

(g) Order of July 10, 1936. 

(h) Order of August 5, 1936. 

137 2. This counterdesignation. 

VINCENT L. TOOMEY, 

1015 Fifteenth Street, N. W., 
Attorney for Defendants. 
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Service of a copy of the foregoing counterdesignation of 
record is hereby acknowledged this 17th day of December, 
A. D. 1941. 

ARTHUR J. HILLAND, 
DEWITT S. HYDE, 

Sho reham Building, 
Attorneys for Plaintiff. 


